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THE 


P R E F A C E. 


TO THE 


DENTS of the LAWS of ENGLAND. 


[F the Laws of England do defervedly ftirpafi 
the Laws of all other Countries in the Per- 
ion of their Nature, the Excellency of their 
^nftitution, and efpecially in that Spkit of 
r^om and Liberty which they breathe upon 
Subject ; there is yet an unpleafing Peculi- 
of Fate attending them, fuch as perhaps no 
jr Laws whatever are fubje£t to. And that 
the chief and fundamental Books of our Lav^ 
re for the mod: part handed down to us in dead 
foreign Languages ; and as formerly all the 
roceedings and Pleadings in the Courts of Juf- 
were in a foreign Dialett, fo until late Years 
can boait but of fe\y extraordinary treatifcs, 
It of the innumerable Volumes, of the Lavy, 
lich are deliv^ed in our own native Tongue, 
id I know not whether any Law can labour 
ider a much greater -Difad vantage than that I 
ive mentioned, which even at this time is fen- 
>ly to be felt with us, tho' we fee the Difeafe 
ending upon our, hands every day. The Laws 
England, in particular fuffer much from 
lis Circumftance, not only as it difcourages 
>mc from taking that pains that is neceffary to 
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obtain a compleat Knowledge of tke Law 
are apt to neglect and difregard many of it3 
ufeful Parts, when they fee them wrapt up 
unpleafing a Covering) but alfo as it rem 
good Part of the Law in a great meafure tm 
ligible to many others. Bdides, I believe I 
affirm, that the greateft J^auties of the La 
upon this very account buried and conoealec 
lefs from a few pains-taking Men, that.hav< 
lit and Refblution to dive into its inmoft Re 
For, notwidiftanding a lazy Opinion that 
have entertained to the contrary^ it is moft 
that the oldeft Law-fiooks, fuch as Glanvil^ 
tofi, BritfOHy Fkta^ the Mirror^ and the 
Books y do contain the choiceft and moft pre 
Secrets of the Law, and that in them, aj 
Mine, are hidden innumerable Stores of R 
For truly is it faid, * I'bat the Law is like i 
Welly and he that reachetb deepeft feetb the ai 
afid^'admirahle Se{:r^ts of the Lofw^ therein the 
ef the Law in ancient ^imes have had the i 
Reach. Which Reafon holds good alfo ii 
Works of Nature 5 for, Out of the old Field 
come the new Com -f*. But whether it be out 
Opinion, that thefe and other old Law-tra£i 
grdwrt obfolete and ufelefs, or whether it be, 
Thahy are difcouraged from undertaking X 
being intimidated at the difagreeable Profpe 
fighting with a dead Language, furely the 
does thereby lofe much of its Beauty and P( 
tion, not to fay what iriconveniences it mj 
under from the many Books of Reports^ and 1 

* Co.' Litt 71. a. t 2 Zaft. 22, 
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TtesdAfes mnttm in French^ wlicrcof this cx-r 
' Book^ of grqit authority is an inftanceu 
Again> as in all Arts and Sciences a Man mull 
make, it his Bufinefs to become acquainted 
die firft Principles and Grounds of the Art> 
the Study of the Law$ of England it is ne- 
iryin *a mofl: efpecial naanner; i^v without 
he can .give no Opinion; he can argue no, 
y he can^ in ihort, make no Figure a$ a Law-. 
: .And ihould it be faid, that a Man may at- 
this in the more modern Books without trou^ 
g himfelf with the Language of thofe ancient 
ots; I anfwer, that perhaps he may fucceed 
, but yet he only receives them at fecond hand, 
eas in the others he has them from the FouA* 
in4iead; and after all he will find it pretty 
that williomt an Acquaintance with the old 
-boc&s no Man can make a compleat Law^. 
for it is not fufiicient barely to underftand 
the Law is at this day> but the Student rauft 
ow how it ftood anciently, with all its fucc^f- 
e Variations and Alterations, and the Caufcs of 
fame, without which he can never know the 
eafon of the Law (which is the Life of the 
w) ■ in any Cafe whatever : and for this he 
ft neoefiarily have recourfe to thofe ancient Sa^ 
of the Law, where he may fee the very Origin 
nd Fountain of the Law, and from them he 
ay afterwards trace it through all its various 
rogreflions and Improvements, as it were from 
e Size of a Molehill to the Bulk of a JVIountain. 
titouid therefore recommend the Student to the 
Acquaintance of thefe. ancient Sages of the Law, 
B-: a 2 whom, 
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whom, I own, I reverence for their Authority 
well as Antiquity. Nor let him think them obi 
Icte ; for there is nothing he meets with in tb 
or any other (however fo out of Ufe it may fe^ 
at this I>ay) but will ft and him in ftead at c 
time or other. Let the Law be ever fo old, 
long as it ftands upon its prefent Foundation, 1 
earlieft of its Authors will ever be in repi 
amongft thofe who arc indefatigable in the Sear 
after Truth. It were much to be wiihed thei 
fore, that the Way to thefe old Fathers of t 
Law were made more facile and eafy 
their being rendered into our own Language, tl 
that Stumbling-blocky which has lain^in the way 
many, may no longer be a Block ofOffence^ 
difcourage the Student from fearching into th< 
hidden Mines of Treafure, which are concealed 
the ancient Books of the Law, but that he m 
I'ead every Author that hath written upon o 
Law. The Completion of fo laborious a Wo 
is too much to be expe6led in our Age^ unit 
thofe that fit at the Helm fhould be perfuaded 
think it a Matter worthy their Regard and Co 
fideration. 

After having thus fhewn the Emolument th 
would arife to the Students* of the Law, as w< 
as redound upon the Laws themfelves, by all o 
Law-books being rendered into our own La 
guage, it will be unnecefTary to urge the Utili 
the Public will receive from the Tranflation 
this Book, the great and undoubted Authori 
thereof (which has ever intitled it to the Eftee 
of all the Profeiibrs of the Law) being too we 
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known to need any Recommendation ; and tbcre 
is no E>oubt, but the fame Authority, which has 
raifed it to fo high a Rank in the Law, will be a 
Means of recommending it ftill more univerfally 
to the Favour and Acquaintance of the. Students 
of the Law, now it has thrown otFall Reftraints, 
and is enabled to converfe with them in a more 
free and affable Manner. 

With regard to the Book itfelf, I might fay a 
Treat deal in its Praife, and fall ihort of its Merit, 
rhere is a certain Peculiarity of Plan, which is 
juite original, and diftinguiflips it from any other 
Joak that is written in the Law. And, what is 
ts greateft Merit, it may be depended on as a furer' 
>rade, and an unerring Inftitute, for the Au- 
hor'has never alledgqd any Point, in which he 
5 not backed by the greateft Authorities both 
ficient and modern, as the Reader will obferve 
rom the vaft Number of References we have 
nade i and I have remarked through the Book, 
bat our Author's Opinion has never been im- 
ugned or- contradicted by any weighty Autho- 
ity, unlefs in three or four Places at moft ; and 
lofe eithfer in Matters of mere Speculation and 
luriofity, or in contefted and perhaps unfettkd 
oints, where, if he errs, other weighty Opinions 
?r along with him. Add to this, that he has 
le Honour of being the firfl general Inftitute of 
re Laws of- England, wherein he has not fol- 
iwed others, but has marked out the Way for 
:hers to follow him ; he is riot obliged for. his 
Ian or Defign to the Compilations of others, but 
tany have compiled from him ; and for the 

Subjeft- 
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Sub]e<^«inattcr of the Work» he ha$ adhered 
thofe only» whofe Reputatbn and Author 
have ftood the Tcft of fucceeding Times ; bci 
the TiOT'-Boaks^ Pbrndens excellent Commmtari 
Dyers Reports^ Cokes Reports (for none dfe of t 
luord Coke's Works were in print at that Tin 
the Regifier, and Fitzberberfs Natura Brevuk 
And as this Book takes place of any other Ini 
tute in point of Time, fo would I have it ta 
I^ace of them in point of Reading. And tha 
fore I would recommend it to the Student as t 
very firft Book he takes in Hand, at his Entran 
upon the Study of the Laws of England. Z 
which he may add the other Fincb"^ Law nc 
extant ; which I ihall take notice of by and t 
and whidi I (hink very proper to be recommen 
ed aa a leading Book. And when the Stude 
has read thefe, and the DoEior and Student^ he w 
be pretty well armed to fet upon Lord Coke's Cot 
nientary on Littleton. But I would by all mea: 
difcoqrage hirti from taking that Book in Hai 
firft, becaufe it is certainly too laboured and ha 
a Work for a Novice to underftand, and it r 
quires a very good Knowledge of the Law pr 
vjous to it, to make it of any real Ufe to tj 
Student. 

There is another Treatife written by our A 
thpr in Englijh^ called Finch's Law ; this, I fane 
was publifhed in the Life-time of the Auth 
himftlf^ hut is quite a different Book from t 
prefent, and wrote upon a different Plan j tfc 
for the m^ft part the firfl Book thereof, and he 
and there feme few Paffages in the • others ( 
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nticeiladrily happen when they both 'flow 
.defame Pai) correfpond with what we 
witiiihere^ but I have in this Edition fome^ 
rre£^red toijiat Treatife^ and as that was later 
dnt of Time, I have diftinguifhed it by the 
id of z Finch: As the fame Hand compofed 
there is no Doubt of the Authority of that 
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he Elegance and Peculiarity of Plan, that 

asrh^le in the firft Part of this Book, has 

.pardbolarly copied after in two later Trea- 

:t"dic iirft is a fmall Book, called Noy*s 

ims^ which is chiefly fo minute a Tranfcript 

cfirft Part hereof, that it gives me Rcafonto 

Mr^ jiitomey Noy had no hand in that 

obut^that at Icaft fo much of it as corref- 

ds with this muft be the Plagiarifm of fome 

rPerfon. The other is Wingate's Mmcims^ 

h Bas^ followed our Author 'Oerbatim at the 

ing } and that whole Book is evidently, an 

argement upon the Rules and Method laid 

in the firft Part of this. 
The Tranilation of this Book was originally 
for my own private Ufe ; but finding it 
tained Matter of excellent Authority, I re- 
ived to print it for the public Good ; and I 
thought of ufhering it into the World un- 
tJbcTatronage of fome bright Ornament of the 
:w, which would naturally have fallen to T'he 
igbt Honouraile LORD MANSFIELD, 
ORD CHIEF yUS'TlCE of ENG- 
AND: But my original Defign not be-- 
g to ctraimcnce Author, and relying upon the 
6 known 
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known Worth and Charader of the Book, 
it to its own Recommendation* 
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N. B. In this Impreffion the Folios of 
French Edition are placed in the Margent ^ 
as there is in that Edition a Chafm from 
23. a. to 3 1, b. inclufive, as well as from Chap, 
to Chap. 9. inclufive in the Second Book, 
have here in the Margent and Chapters filled 
fame up in their numerical Order j by ivj 
Means there enfues a Repetition of tiie laj 
Number of Folios and Chapters, which we h; 
diftinguifhed by Afterifms. 
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ADVERTISEMENT. 


SINCE this Book was printed off, a new Editi 
of the Englifh Finches Law has appeared, whi( 
as it bears the fame Name with this, and both wi 
wrote by the fame Author, it may be proper to \ 
quaint the Public, that thefe are not the fame Boc 
but that this is a Tranflation of the Ori^nal Fine 
Law written in French^ and though thefe. do for i 
moft^ Part correfpond in the firft Book, yet i\ 
differ very materially in the reft, not only in Si 
fiance (this being much more full and comprehend 
under almoft every Title, and cfpecially in theFoui 
Book, which treats of the Law of the Admira 
and the Spiritual Law, which the other does n 
but alfo in the Form, and Plan of the Work, 
may be-diftinguifhed, by comparing the Tables of ' 
Chapters in each Book. 
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Firft Book of L A W. 


CHAP. I. 

Of the Law of Nature. 

LA W is the Rule to give to every Man that 
which belongs to him *. 
All Laws are Divine or Human. Divine Laws 
re founded upon Holy Scripture, and do belong to 
nother Treatife. Human Law, is that which is for 
e well governing of Civil Society. 
In the Greek it is called vo^^ atro t« vljusjy a dfjiri" 
endo^ becaufe it diftributes right to every one : In 
tin it hath the Name of Lex^ not a Uganda^ as fome ^ 
ill have it, altho* it is true that the Law is the Bond 
i the State ; nor a legendoy that is, to ready altho* 
rafton*^ much approves thereof; but as Marcus Cicero **, 
ho knew better, derives it a legendo^ which is, to 
ake Choice^ in refpeft of the Choice and exquifite 
iVifdom that is in the fame. For, faith he{rpeaking of 
he Grascians) as they made Equity the Charafteriftic 
)f the Law, fo we place it's Charafteriftic in the Choide- 
icfs with which it abounds : And both of thefe arc 

» Dawfon's Orig. of Laws, Fol. I. *» Dr. & Stud. lib. i. c. 4. 
idor. Etymol. lib. 2»c« lo. ^ Bradton, lib. i. c. 3. ^ Cicero de 
Itgibas, lib. I. 
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the Property 6f the Law. The Hebrews call it 
l-ab^ of the Root Jarah, which, in Hiphil beinj 
rah, fignifies to (hew or direft. For that the Lj 
the Teacher of Truth, as Plato faith % Leg 
hominum dodrinam ponuntur. So that the Lavt 
plies in it, and as one may fey, inclofes in it's Nanr 
Nature, ail the three Laws which are the syxv^xoirt 
and the Golden Chain of all good Learning, viz. th< 
of Truth, the Lawof Juftice,and the Law ofWi 
Wherefore it is not only eVir^ipw Sdentiaj but IwirfiiAmn 
Scientificijfima. Whereof Plato faith ^ nomen 
confentaneum poflidet divina nobis & admirabil 
Our divine and admirable Law doth in it's Nanr 
femble much the Deity, for that was the Objeft ^ 
the Philofophers intended by their viq or MettSj 
the Eflence of Truth, Prudence, and Juftice. S< 
the Name ftiews the Author from whence the 
comes, and as the Poet faith. 

Qui tanti talem genuere Parentes. 

Thefe Laws are either Natural or Pofitive. So fays 
ro in his Oration for Milo. Eft enim hsec non fcrip 
nata lex, quam non didicimus, accepimus, legimu 
rum a natuia ipla arripuimus, haufmius,expreffimi 
quam non do6li, fed nati, non inftituti, fed imbuti fi 
Alfo,.in his firft Book de Legibus he faith, Cpnftit 
vero Juris ab ilia fumma lege capiamus exor. 
quas feculis omnibus ante nata eft quam fcripta le> 
Where he calleth the Law, natural fummam Lege; 
the Fountain from whence all other Laws do iffue 

Natural, are thofe Laws which we haveof ourj 
and for this Caufe they are ^ general to all Men 
immutable \ 

Thefe are of two forts,, according to the two 
Luminaries, which God hath fixed in the Firm, 
of our Hearts, viz. Nature and Reafon. 

• Plato de legibus. Kg. ^ Plato de Repub. L 4. rmofMt 

Jus naturale efl quod apud omnes Homines eandem habet | 
tern. Fortefc. cap. 16. *^ Calvin's Cafe. 7. Co. 13. b. B 
lib. 4. c. 5. Dr. & Stud. 1. i.e. 2. Carter's Rep. I50» 
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OF LAW. 

being -peculiar to Man, in that he i$ Man, and 
ible Creature, they may bq divided, as Reafon 
riAivided. Thofe who have laboured moft in the 
of Nature^ do diftinguifh this furpafllng Facul- 
ifon, which Man alone of all Creatures upon 
leiXes^ into two other Faculties, viz. m, that 
Und^rftanding, zndhJveic^ that is, thereafoning 
vv^ they call that Faculty of theSoul, which ot- 
our Intelligence, Things clear and felf-evident -, 
Sioipotxy they intend that Faculty of the Soul, 
by rational Conclufions, deduces one Thing from 
jn By this it is, that the Maflers and Profef- 
of the Art of Thinking make Judgment, which, 
"^lower of Reafon, and in Effedl, nothing more than 
*onjun6lion of Reafon, to be either Nodticum or 
36ticum. According to which Diverfity, we may 
iguilh the Laws, which we have called the Laws 
iral, and which arc the Foundation of all other 
rs, into Primitive (which is their Nofticum, with 
le Law of Nature) or into fecondary Rules of Rea- 
(wbich they call Dianofticum, with us, the Law of 
tfon.) And both thefe Names, viz. v»c & fiolvoiXy 
Xoyia-fA©^ (which are all one; Reafon, and the 
[ud:ions of Reafon, do Plato and Cicero, when 
fpeak of Laws, afcribc unto them. 
'ic Law of Nature is that fovercign Reafon im- 
ited in the Nature of Man, which minifters ' the 
ion Principles of Good and 111 *. 

this in efFeft is no other than the xoivm ?m»«<, 

:ommon Notions, whereof the Philofophers fo much 

rate ; that a Man ought to do Good to every one, 

to do Evil to none : That we ought not to do 

another, that which we would not another fhould 

unto us : That Men ought to live peaceably to- 

ther : That Right fhould be done to all, but Injury 

none : And otners of like Nature. 

[Such are alfo the Moral Laws of God ; that we 

•ht to honour our Father and Mother ; avoid Mur- 

Ciccro de Lcgibus, K. i. Lex Naturae eft ratio fumma, injita in 
kinU Wacura, qaaejabet ea quae facienda funt, probibetqve con- 
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dcr. Adultery, Theft, Falfc Witncfs, &c. Of 
faith Cicero, in his fecond Book de Legibus, 
pern illam legetn et ultimam mentem efle di< 
where he alfo calls this the high and fupreme^ 
above all others ; and in another Place, Naturae ji 
omnibus repetenda Natura. For that the Light 
of, as the Light of the Sun, (hines very clearly, 
to be feen by all. 
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CHAP. IL 

r^] Of the Law of Reafon. | 

THE Law of Reafon is that which deduces I 
ciples by the Difcourfc of found Reafon. fl 
of faith Cicero % Ratio, cum eft in Mente Hoif 
conErmata et confeda, lex eft : And again. Lei 
radius divini Luminis et rc6ta ratio fummi Jovis. Plaj 
by way of poetical FiAion, imagines, that at firft 
were two contrary Humours reigning in Men, 
as two Tyrants of his Counfel governed him, viz. 
fure and Fain. Each of thefe had two other Pa 
attending upon them, the hope of good Things to 
and the fear of Evil ; and by thefe. Men were di 
and pulled this way and that way, and diverfly diilrai 
therefore to govern both, the Deity put in Man x 
the reafoning and difcourfing Part, to (hew him 
is good or ill in either of them 5 which he calle 
Xoyi(rp3 iytayiv yjt^^^^ >b i«f«v, the golden and fi 
Rule of Reafon. And we may call it the incoi 
Reafon which Adam had at firft in its full PerfcftJ 
but by the Fall of Adam, which introduced Sin 
the World, and, as the natural Fruit of Sin, blin 
and corruption of Nature, this excellent Image of 
fon is now fo wonderfully defaced in the wife 
Men, that the Light thereof, as the Light of the M( 
fliines very darkly, but yet in fuch manner, that 
this all other Laws have received their Light. a 

k Cicero de Legibus. 1. 1. ' Plato de Lcgibus, 1. i. ■ 
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fo wc have grounded upon this Law, more or 
riy, divers Rules of Rcafon, which always (land 
Lubitable Oracles ; and being confirmed by 
nt. Learning and great Experience, and being 
rightly applied, ,they are as fo many Stars 
ling Lights ; and, as a Man may truly fay, they 
how^ to dircft our Courfe, when we argue any 
Such, and fo great is the ufe of thefc Rules, 
as Lords Paramount, they rule and over-rule the 
inds themfclves. And fooner than any of thefe (I 
! regularly) fhall fail, the Maxims and Principles 
felvcs of the pofitive Law flaall give place, as to 
"icr and more pcrfeft Law. 

CHAP. m. 

Of Rules taken from other Learning* Cs] 

' N D thefe Rules of Reafon are of two forts ; fome 
taken from foreign Learning, as well divine as 
m -, the reft proper to the Law itfelf. 

the firft fort are the very Principles and found 

rlufions of foreign Learning, taken out of the Heart, 

it were, the very Bowels of Theology,. Grammar, 

, alfo of Philofophy, Phyfics, Politics^ CEcono- 

Ethics. For altho* in our Annals and Books of 

>rts thefc are not mentioned, nor fpoken in the fame 

yet the Things which you (hall find there, are 

ich fort J for the Sparks of ail Sciences in the 

rid are covered in the Alhes of the Law. So that 

well faid of one ", Non ex Praetoris edidlis, ne-. 

a duodecim tabulis, fed penitus ex intima Philo- 

da haurienda juris difciplina eft. He that will take 

him the whole Body of the Law, and proceed 

in with Profoundnefs and Judgment, will not lay 

iFoundation of his Edifice upon Eftates, Tenures, 

Nature of Writs,, and fuch like, but upon the 

rent and found Principles, of which our Books arc 


Cicero de Legibus, lib. i. 


B3 


Firft 


} THE FIRST BOOK 

Firft of Theology, orthcDoftrine of Rcligic 
Chief and the Mafte^^-Piecc of all that follow 
which St. Auftin faith very truly % Omnium I 
eft inanis cenfura, ni(i divinas legis imaginem ger 

Upon this Head we have thcfe Rules. 

*i, Summa ratio ejt qua fro Religitme facit ^. 

The Statute of i Eliz. (not printed, but fte 
V Raftall, Leafes4) proves, thatAfts, which reftra 
clefiaftical Perfons from wafting their Poflcffions, 
were given to maintain the Service of God, had 
the King, unlefs fpecial ProviHon had been mi 
the contrary, by the fame A6t ^. 

Upon a Tenure to find a Preacher in fuch a ,C] 

and the Lord purchafe Parcel of the Land, y( 

whole Service remaineth ; for it is for Advancem 

Religion; and the Service of God^ 

[b] 2. 7he Holy Scripture is ef fovereign Autbcrity^ 

If a Statute were made direftly contrary to th 
of God, as if it was ordained, that none fhould 
Alms to any one in whatever Ncccffity he was 
Statute fliould be void *. 

3. Dies Domimcus non eft Juridicus. 

Upon a Fine levied with Proclamations accc 
to the Statute of 4 H. 7. c. 24. If any of the 
clamations be made upon a Sunday, all the Proc 
tions arc erroneous *, becaufe the Juftices ought 1 
fit on the Sabbath Day, but that Day is exempted 
filch Bufinefs .by the Common Law, in rcfpeft < 
Solemnity thereof, to the intent that all Men mi 
.ply themfelves to Prayer, and to honour God upo 
Day. 

Pleas may not be held in fifteen Djiys of Eafte 
caufe that is always Sunday, which is the Sabbath 
but they (hall be holden on the Morrow of F 
Days of Eafter\ 

» Auguft.de Civitate Dei, lib. 9. • Wing. Max. 3. P c. Co 
« 6. Co. 2. a. Co, Lit. J 49. a ^ 34 H. 6. 40. Prifor^ a tit 
que eux de Saint Eglife* ont en auncient Scripture, covient pt 
a doner credence, carceo eft common Ley fur que touts 1 
Leys font fondues. 8 H. 8. Fineux, Ley de Dicu eft Ley de 
• Dr. & Stud. Jib. J. c. 6, *Plowd, z6c. ' »f. N. B, 
Pycr 154 pi, i6t 
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a Tcfte of a Writ of Scire Facias out of the 

tmon Bench be upon a Sunday, this is Error, for chat 
Dies Juridicus in Banco*. 
Sale upon a Sunday (hall not be faid a Sale in 

rkct-overc to alter the Property of Goods ''. 
r4. The Rules taken from Grammar, are infinite in 
;£tymology of the Words, and in the Syntax,, or 
iftruftion of them, whether their Nature be fingle 

mcd with others. 
;. jid Proximutn Antecedens fiat relatio ^. 

ind others ivitbont Number. 

[ndidaient *, that Elizabeth was in Peace, &c. un* 

iA. the Hufband of the aforcfaid Elizabeth of D. 

the County of S. Yeoman, murdered her, is good ; 

Yeoman is an Addition proper to a Man only, and 
rcfore here the Term neceflarily refers to theHuf- 
id. But an Indidtment * againft Alice S. of D, in . 

County of S. Wife of J. S. Spinftcr, &c. is not 

; for Spinftcr being an indifferent Addition to Man 

Woman, ought to refer to J* S. who is the next 

ktecedent, and fo the Wife hath no Addition. 

Indiftment againft J. S. Servant of J. D. of D. in 

County of Middlefex Butcher, &c. is not good. 

Servant is no Addition, and Butcher refers to J. D, 
ich is the next- Antecedent **• 

Of L O G I C, 

Of the Maxims of Caufes and Effects. 

6, Ceffante Caufd cejfat effeHus. 
\ If the King grant an Office at Will, and alfo ;^io 
fee for his Life, for the Maintenance of his Office, if the 
^iog ouft him out of the Office, the Fee (hall ceafe *. 

Neither the Executor, nor the Hufband (after the 
fcath of the Wife, Guardian in Soccage) Ihall have 
he Ward % for the Guardian hath not the Wardfhip 

re to his own ufe, but for the Benefit of the Heir j 
the Executor, or the HuJfband, have not the Af- [4] 

Dyer 168. pi. 17. * 12 Ed, 4. i. b. Brian, y Wingate's 
[ax. II. &- 15. * Dyer 46. b. pi. 2. 2 Hal. Hifl. pi. cor 177. 
Dyer fapra. ^ 9 Ed» 4. 48. Dyer fupra. <= 5 Ed. 4. 8. U 
* flowd. 293. 294. Poll. 44. a. Co. Lict. 89. a. 351, a, 
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fcftion which the Tcftator or his Wife had, which ' 
the Caufe that the Law gave to them the Ward. 

Where a Wound is given the firft Day of M 
and the King pardons him the fecond Day of N 
for all Felonies and Mifdemeanors, the Party wouj 
cd dies the third Day of May ; altho' fuch A6t is i 
a Felony till after the Pardon, yet the Felony is p 
doned, becaufe that the Mifdemeanor is pardoned, 2 
therefore every thing that followed thereupon is £ 
pardohed *. 

The King hath a Ward pur Caufe de Gard, and 
terwards makes Livery to the firft Ward, now the 
cond Ward (hall not fue Livery '• 

It is no principal Challenge to a Juror, that he h 
married with the Mother of the Party, if. fhe d; 
without Iflue by him, becaufe the Caufe of the Favc 
is removed *. 

Now Things are conftrued, 

7. According to the original Caufe thereof. 

To make a Man fwear to bring me Money up 
Fain of being killed, and he brings it accordingly. 
Felony *. 

To make a Man fwear to furrcndcr his Eftate, w 
doth fo, this is a Difleizin K 

To imprifon one in M. until he makes an Obligatic 
and he makes it to R. when he is at large, yet it fh 
be void for Durefs of Imprifonment ''. 

Outlawry in Trefpafs is not a Forfeiture of the Lar 
as Outlawry in Felony is, for altho* the Non-Appes 
ance is the Caufe of the Outlawry in both, yet t 
force of the Outlawry fhall be efteemed according 
the Heinoufncfs of the Offence, which \% the princif 
Caufe, and Foundation of the Procefs ^ 

A Man and a Feme Sole have a Villain, and aft 
they intermarry, and the Villain purchafes Lands, nc 
they fhall have this Purchafe, not by Entierties, b 
by Moieties jointly, or in common, as they have t 
ViUain^ 

« Plowd. 401. ^ 13 Ed. 4. 10. ^ Co. Litt. 157. 

14 H. 7. ^. h 44 Ed. 3. 14, b. * 14 Air. pi. 20, * 
Ed, 4. 68. b. ^ 3 Ed. 3. 84. ' ^ 
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8. According to the Commencement thereof. 
If a Servant °* being out of the Service of his Ma- 
kiH his Mafter for Malice which he had againlt 
when he was his Servant, this is Petit Treafon. 
A. ereds a Shop upon the King's Land, and after- 
s the King grants the Land to B. in Fee. A. bc- 
Entry or Seizure of the Shop by the Patentee con- 
es his Poflcflion, and dies feized,' yet this is no De- 
t to take away the Entry of the Patentee; for by 
firft cre6ling of the Shop, he may not gain any 
hold againft the King ''. 
Derivativa Potejias non foteft ejfe major pri- 
ivd. 

The Attorney of the Diflcizce ihall not make Claim 
upon the Land, if the Diifeizee himfelf durlt go to 
Land ^. 

The Bailiff of a Difleizor Ihall not fay, that the 
intifF hath nothing in the Land, for the Mafter him- 
ihall not have fuch a Flea, becaufe he is not Tenant 
a Freehold **. 

The Servant ihall be eftopped to fay, that the Free- 
Ad is in his Mafter by Recovery againft his Mafter, 
tho' the Servant is a Stranger to the Recovery, for he 
all not be in a better Plight and Condition, than he in 
olc Right he juftifies \ 

lo. Things grounded upon a bad and void Beginning 
n never be made perfeSl ; or ^od initio non valety 
£fu temporis non convalefcet^ 

If an Infant or Feme-Covert make their Will, and 
b!i(h it, and afterwards die, being of full Age or 
le, yet the Will is void \ 

Dii&izee of two Acres in D. releales to the DilTci- 
r all his Right in all the Lands in D. and delivers 
is to a Stranger as an Efcrow to be delivered over as 
s Deed fuch a Day, and 'between this and the Deli - 
ry over, the Difleizor difleizes him of another Acre 
D. nothing of the Right of the third Acre palTcs by 
Releafe, 


[b] 


• 37 Aff. pi. 7. Plowd. 260. " Dyer 266. pi. 10. 
^d. 41 Q. 421. P 28 A(r. pi. 24. ^ 2 £d. 4. 16. 
Godolphin Orph. Leg. fo. 23. 29. 
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II. Unum quodque dijfolvitur eo tnodo quo coi 
turn eft. 

An Obligation or other Matter in Writing, may j 
be difcharged by Parol Agreement ". 

In Annuity by Prefcription ritn arere is a good 
for Prefcription is Matter in Fad ; but in Annuicy 
Deed itisnoPlpa, without (hewing an Acquittance'! 
When a Man avoids the Title of the King byi 
high Matter of Record as the King claims, he 
have this by way of Plea, without being put to his j| 
tition, although that the King be entitled by doi 
Matter of Record : As where a Man is attaintei 
Treafon by Parliament, and an Office found what 
he hath, by which the King feizes them, the Pj 
may alledge Rcftitution by Parliament, and a Rej 
a former Ad: "• 

12. He that claimetb an bigby Jhall neiiher have pi 
nar lofs thereby. 

If one Jointenant makes aLeafe for Years of h 
Moiety referving Rent, and dies, the other who furviv 
Ihall have the Reverfion of the Moiety, but not of tl 
Rent, for he comes in by the firft Feoffor, and not ui 
dcr his Companion ''. 

So where a Hufband being Leffee for Year« in Rigl 
of his Wife, makes a Leafe of part of the Term, rci 
dcring Rent *. 

An Executor recovers and dies Inteftate, Admin 
ftration of the Goods of the firft Teftator is committe 

[5] ^^ J' ^' J' ^* ^^^^ ^^^ ^^^ Execution upon the R 
covery ^. 

Dower may not be affigned, referving a Rent, or wii 
a Remainder over, for fhe is in by the Huiband> ar 
not by him, who afligns Dower *. 

13. According to the end thereof. 

Vouchee cometh into Court to be viewed, and b 
ing viewed, is awarded of full Age, yet he Ihall notl 

. » 19 Ed. 4. I. b. * 5 H. 7. 33. " 4 H. 7. 7. b. Pc 

128. b. ^^ Dyer. 187. pi. 5. Co^ Litt. 185. a. 318. a. * Pc 
18, b, y 26 H. 8. 7. »Plow<L 25. Pollard, Dyer 15 

pi. 13, 

compell( 
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pelied CO anfwer until he cometh in to that Intent 
other Proccfs \ ' 

Vouchee upon the Grand Cape ad valentiam (hall not 
the Land, altho' he cannot fave his Default ; for 
ijdieProceis is only to the intent that he may appear ""• 
r Where a Man is fummoned to anfwer to a Matter in 
i Writ, there he fhall not anfwer to any other Matter 
an that which is contained in the Writ **. And altho* 
King be Party, fo that this fhould be anfwercd 
ainii: him ; as if 0|Ece be found that Lands in chief 
fccnd to J. S. a natural Foo), and that A occupies 
Lands, by which in a Scire Facias againft A to an- 
er wherefore the Lands fhould not be feized into the 
ing's Hands for Caufe of Ideocy, he pleads that J. S. 
hen he was of found Memory, releafed to B who in « 
Ifeoffed him, without that, that he is a natural Fool ; 
jthis is good without (hewing any Licenfe of Alienation 
ItD difchargc himfelf for the Purchafe of the Lands. 

Of the Maxims touching SubjunSls and AdjunSls^ is, 

\ 14. Behile fundamentum fallit opus. 

Upon the Diffolution of a Spiritual Corporation 
^hereunto a Church is appropriate, the Church becomes 
^difappropriate *. 

, The Lord confirms the Eftate of the Difleizor to 
told/ree', this, after the Recovery of the Diffeizce 
I^Jwlibe Ancient Demefne again, for the Eftate, upon 
l^hich the Confirmation enured, is defeated. 

When the Eftate ^ to which a Warranty is annexed, 
^ IS defeated, the Warranty is alfo defeated. As if Te- 
[nantin Tail difcontinue, and the Difcontinuee be diflei- 
|2^d, or make a Feoffment upon condition, and a colla- 
teral Anceflor of the IITue in Tail releafe to him in 
^l^om the PoflfefTion is, and die, the IfTue in Tail is 
barred ; but if the Difcontinuee enter upon the DifTei- 
( ^^^ or upon the Feoffee for the Conditimi broken, the 
IlTue is reflored to his Formedon \ 

! " 31 Ed. 3. Fitz. Joinder in Aid 10. « 19 Ed. 4. 3. ^ 50 AfT. 
M. « 3 Ed. 3. 74, f 49 Ed. 3. 8. 8 44 Aff- P^- 35- »o 
wo. 96. b. Ca. Lit. 389. b. Carter 240. ^ Littlec. §. 741. 7^2. 

15. Inci- 
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15. Incidents may not be fevered. 

Where a man grants Wood to be burnt in fuch a 
Houfc, he who hath the Houfe, by whatever Title he 
hath it, fhall have the Wood, for it is an incident inie^i* 
parable to the other '. 

Lord and Tenant by Fealty and Homage, the Lord 
releafes his Fealty j this is void, for Fealty is an Inci- 
dent to Homage \ 

An Office of Skill and Diligence, or an Annuity pro 
I^J conftlio impendendo^ may not be forfeited by Attainder 
of Trcafon ^ 

A Court Baron is incident to a Manor, and a Court 
of Piepowders to a Fair ; and therefore a Man may not 
grant the Manor or Fair referving the Court ". 

A Man grants his Service of Caftlc-gard, and retains 
the Caftlt in his hands j this is void ". • 

16. Some Things by reafon of others^ become in the fame 
flight with them. 

A Cuftom * which runs with the Land, as Gavel- 
kind, Borough finglifti, or the like, ihall not be ex- 
tinguifhed by Unity of Poflcffion, vi^, of the Tenancy 
with the Signiory, 

Erroneous Recovery fuffet*ed of Lands in Borough 
Englifh, the youngeft Son (hall have a Writ of Error, 
becaufe he is Heir to the I^and. So it is of all the 
Sons, if the Land be Gavel-kihd ^ 

If one Coparcener covenant upon Partition with ano- 
ther and her heirs, to difcharge the Land of a Suit, and 
the other alien her Part, the Alienee Ihall have a Writ 
of Covenant *'. 

1 7. Perfoml Things cannot he done by another. 
Suit of Court may not be done by another '. 

A Man may not excufe himfelf of Contempt in not 
ferving the King's Procefs or the like by Attorney, but 
it fhall be in his proper ^erfon \ 

18. Perfonal Things cannot be granted over^ 'as Matters 
of Pleafure^ Edfe^ Truji^ and Authority. 

» Plowd. 381. Co. Litt. 121. b. F. N. B. 181. 5 Co. 17. b. 
^ 7 Ed. 4.. 11. b. * Plowd. 37(5. Dyer 2. pi. 2. " 19 H. 8. 
Bro. Incidents, 34.. "31 Ed. 3. A/Tize 44. <> 14. H. 4, 5. P. F. 
N. B. 21,1. 3H. 4, 19. 9. H. 7. 34. contra, ^ 42 Ed. 3.3. 
' 7 H. 4. 19. • 22 Ed, 4. 34. 

A Licenfc 
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A Liccnfe to hunt in my Park, to go to Church over 
ttij Land, to come into my Houfe to eat and drink with 
me, may not be granted over '. 

So where a way for Ufe is granted over my Land *. 

Patentee for Life of an Office of Truft, as to be 
Chamberlain of the Exchequer, Squire of the Body, or 
the like, may not affign this over, except it be fpecially 
limited in his Patent that he may do it ; for otherwife 
he will perhaps grant it to one whom the King cannot 
truft, or who will be negligent, &c '^, 

The Keepcrlhipof a Park, Stewardfliip, Bailiwick of 
Huibandry, &c* for Life, may not be granted over^ 
for that they are Offices which require Skill apd .dili- 
gence "". • 

A licenfes B to do an Ad, B may not grant this 
Licenfc to another '', 

Upon a Warrant of Attorney made to J. S. to deli- 
ver Seizin, he may not grant this Authority over *. 

19. Perfonal Things die with the Perjon. 

When a corporal Damage is done to a Man, as 
Battery, ^c. if he himfelf or the Party who did the 
Battery die, the Aftlon is gone \ 

Leffor covenants to pay Quit Rents during the l^J 
Term, his Executor (hall not pay it, for it is a perfonal 
Covenant, which dies with tne Perfon ^. 

Amongfi thofe Arguments that differ^ 

Firft of thofe which differ only in a certain RefpeSi and 
Reafen^ not in Fa£l^ nor in their Nature. 

Things enure diverfly according to the Diverjity of 

20. Time, 

Land given in Frank marriage referving a Rent, 
the Refervation is void until the fourth Degree be paft, 
and then it is good *". 

21. P erf on ; and of the fame Perfon. 

A Releafe made to the Hulbarid and his Heirs goes 
in Extinguilhment of a Rent-charge ifluing out of the 
Land of his Wife ^ 

*I2H.7.25. «7H.4.36.b. ^iiEd.4.1. Pqft. 8. b. 
* Plowd. 379. y Bro Licent. 25. * 19 H. 8. 10. Kelwey 
44. b. * 12 H. 8. 10. ^ Dyer, 114. pi. 60. Noy's Max. 5. 
« 26 Aff. pL 66ii Co. Litt. 21. b. Poft. 33. su * 14 H. 8. 6. 

22. And 
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2 2 . j4nd of other Perfons. 

If one makes a Leafe for Years of a Manor, exccp 
an Acre, this Acre is not Part of the Manor, as to th 
Leflbr, but as to a Stranger, who hath right to demand 
the Manor by an elder Title, it remains parcel 1, and fo 
this reafon it (hall not be excepted in the Writ'. 

Tenant in Tail, and his Iffue, difleizes the Difconti 
nuee of Tenant in Tail ; Tenant in Tail dies, and th< 
Land defcends to his Iffue ; now the Iffue is remitted 
and ihall be in as Tenant in Tail as to all Strangers, am 
Ihall deraign the Warranty Paramount, but not as t( 
the Difcontinuee, becaufe he was a Partner of th( 
Guilt'. 

Next of Relatives. 

2 J. y/ ^an may not do an A51 to himfelf. 

A Man ^ may not prefent himfelf to a Benefice, noi 
make himfelf an Officer, nor fue himfelf, which is the 
Reafon that ^ a Man .who hath right to Land, and tfic 
Freehold is afterwards caft upon him by a latter Title, 
Ihall be remitted, that is, Ihall be faid to be in by hjs 
elder Title, becaufe that there is not any Perfon againft 
whom he may have an Aftion, and he may not (uc 
himfelf. 

Alfo a Man may not fummon himfelf ^ 

If a Sheriff fuffer a common Recovery, this is Error^ 
becaufe he may not fummon himfelf \ 

A Man may not be Judge and Party in his own Suit. 
And for this Caufe if a Juftice of the Common Bench 
be made a Juftice of the King's Bench, altho' it be only 
hac vice, this fhall determine his Patent for the Common 
Bench ; for if he ftiould be Judge of both Benches to- 
gether, he Ihould controul his own Judgments, for if 
the Common Bench err, it Ihall be reverfed in the 
King's Bench \ 

Of Comparifons. 
, [b] Firft^ Of fuch as be equal or alike. 

24. things Jfjall he conjlrued according to the Equality 
of Reafon. 

« Plowd. 104. ^ 1 1 Ed. 4. 2. 5 Ed. 4. 22. Co. Litt. 357. b*^ 
« 13 H. 8. 22. ^ Littlet. ^. 650 * 8H.6. 29. ^ Dyer, 

188. pi. 8. Co, Litt. 141. a, ^ P. 5. Mar, Bro. GommiflioB 25. 

Upon 
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tJpon a Recognizance acknowledged by the Ancef- 
lor, or a Judgment againft him in an Adion of Debt, 
and he dies feized of two Acres, whereof one is held in 
Borough-Englilb, or if be hath Iffue two Daughters who 
make Partition, or if he die without Iffue, by which 
Part of his Land dcfccnds to the Heirs on the part of 
the Father, and Part to the Heirs on the part of the 
Mother, in all thefe Cafes if one only be charged, he 
flull have Contribution againft the other, for they arc 
in equal Law °*. 

Where two, four, or more Men, being feverally fei- 
zed of Land, join in one Recognizance, all their JLands 
Ihail be equally extended \ 

And this is a logical Virtue, a/ Kind of Equity as 
iBrafton calls it, where he faitb, • JEquitas eft rerum 
convenicntia quse paribus in caufis paria jura defiderar, 
€t omnia bene cosequiparat ; et dicitur a^quitas quad 
sequalitas. The Nature^of which is to amplify, en- 
large, and add to the Letter of the Law, 

This doth in a fpecial manner fhine forth and opc- 
I rate in the Expofition of Statutes, in extending Things 
I which are there provided to Mifchiefs in the fame De- 
gree, whereof Examples are pregnant enough, and in gui- 
I ding the Grounds and Maxims of Things, which newly 
i arifc, according to the Rule of the Common Law. 
I At the Common Law Ufcs ^ were nothing but a 
mere Shadow, but now thefe being reputed amongft 
Inheritances, they are demeaned as other Inheritances 
at the Common Law, fo that a ** ^ofTeflio fratris may 
^ be of a Ufc, and the Ufe of Land ' in Borough-Englilh 
fliall defcend to the youngeft Son. 

But this does not extend to collateral Things, as Te- 
nancy by the Curtefy, Dower, Dcfcent to take away 
Entry, (^c. 

■ 3. Co. 12. b. 13.3. " 3. Co. 13.3. 2. In ft. 396. 2Balft. 

15. ° Bradlon, I. i. €.-3. p Poflea, 31. b. '^ 5 Ed. 4. 7. 

Co. Litt, 14. b. 4. Co, 22. a. Plovvd. 58. Dy. lO. b. 11. i. 

pl.40. Raym. 317. i.Co. i2i,b, / 2. And. 146. Co. Lite. 

; 23. a. 2.R0I. Abr. 780. pK 6. 
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As they differ in Ikgree of Comparifony being greater or I 

25. Things of a higher Nature^ determine thofe 
a lower Nature. 

Where a Man hath Liberties, or Franchifcs by P; 
fcription, and afterwards takes thereof a Grant of \ 
King by Patent, this fhall determine the Prefcriptic 
for Matter in Writing determines a MattJ?r ih Deed *. 

If an Offence, which is Murder at the Common La 
be made High Treafon, no Appeal lies thereof, becaufe 1 
leffcrOffence, viz. the Murder, is drowned, and is punii 
able as High Treafon, whereof no Appeal lies '. 

26. Majus continet minus. 

Where a Cuftom of a Manor is, that a Copyhold 
may demife in Fee, he may, by Virtue of the fame, d 
mife for any leffer Eftatc without other Prefcripcion ■ 
And where a Cuftom is to demife for Life, he m 
demife to his Wife durante viduitatc, for this is lefs th 
the Cuftom doth warrant ''^ 
[7] $y the Statute 32 H. 8. c. i. which gives Power 
devife two Parts of the Land, the devife of all his Lai 
had been good for two Parts, altho' the Statute 34 ai 
35 H. 8. c. 5. of Explanations had not been made * 

27. Majus dignum trahit ad fe minus dignum. 
An Adulterer takes the Wife of another Man, ai 

puts new Cloaths upon her, the Hufband may take wi 
the Wife the Cloaths which are upon hcr^ 

A Box fealed with Charters in it, (hall go to the He 
with the Charters, and not to the Executors. And 
bafe Mine containing Gold, (hall go to the King, in r 
fpeft of the Dignity of the Gold *. 

The Body of a Man is more worthy than the Land, ar 
therefore the Land fhall enfue the Nature pf the Perfon 
As a Villain fhall make free Land to be Villain Land, bi 
the Villain Land fhall not make a free Man to be a Vi 
lain. So the Land of the King, which he hath in h 
natural Capacity, fhall be reputed according to the Pr 
vileges and Prerogatires of the Perfon of the King. 

• 21 H. 7. 5. 33 H. 8. Bro. Prefcrip. 102. « Dyer 50. pi. . 
*» 4 Co. 23. a. ' ^ 4 Co. 30. a. * Dyer 150. pi. 8g. y 11 P 
4. 31. * Plovvd.323. * Plowd. 238. 
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jii, Acceffofiumfequitur Principak. 
[A Servant procures a Stranger to kill his Mafter, 
Is not Petit Treafon in the Servant, becaufc it is 
iy Felony in the Principal \ 

h an Annuity granted by a Par(bn cum nomine 
, the Succeflbr (hall be charged with the Penal- 
due in the Life of the Predcceflbr, and not the Exe- 
ot\ 

ITic Profits of the Officer of Filizer, &c. {hall not be 
in Execution upon a Recognizance, Statute, or the 
e, becaufe that the Office itfelf, being an Office of 
bft, fliall not •*. 

29. J be Wcrds of the Party bimfelf are voidy when 
Law implies as much ; or expreffio eorum que tacite 

nibU operatur *. 

Lands are given to two, and to one of them the Sur- 

r, they make Partition and one of them dies, the 

ihall have back the part of him wHo died firft, for 

one of them the Survivor, are Words of no Effeft, 

much that without fuch Words a Jointenant is by 

Law to have all if he furvives '. 

Of the Rule of Method. 
In Things of Formality, 

■ Jo. Generalia precedant^ Jpecialia fequuntur. 
In a Writ, the general Ihall be put in Demand, and 
the Plaintj before the Special, as Land before Mea- 
s, Pafture, Wood, Soil where Ruflies do grow^ 

) &c. Wood before Alders, Willows, &c «• 
31. Magis dignum precedat . rjji 

The whole Thing fhall be demanded in a Precipe, "• 
'ore the Moiety, Part, or Parts **. 
The Thing of greater Dignity before the leflcr, as an 

Joufc before Land, a Caftle before a Meffuage, or Ma- 

N>r» Arable Land before Meadow, Pafture, Wood, or 

ley other Soil *. 

* 40 Afll pi. 25. I Hal* Hift, PI. Cor. ^78, ^79* «7 H. 6. 19. b. 
I)yeJ'7. pi. II. « Wing. Max. 235. ' 30 AiT. pL 8. Htz. Part 
fi. 1^7.46. pi. 7. Bacon*sMax. Reg. 21. Co Ltt. 191. a. • Poft. 

.b. Reg. Orig. 1. b. F. N. B. 2. c. 8. Aff. 24. In which Affizc 
W) was pot before Pafture. yet gooc'* ^ t-tg. i. b. F. N. B. !• • 

* $3. b. * F.N. B. 2. Plowd. i6Q 4 Co 39. a. 
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In a Replevin, if it be of two Cbattlte, the one qv 
the other dead, the Chattle alive (hall be firft demanc 

Where one hath the Right of Prcfenting to a Chi 
twice, and. another a third time, if he vrho hath the t 
Turn be Plaintiff in a Quare Impedit, he fhall not c 
mence firfl with his own Turn^ but with the other 
Turns K 

The oext purfue the Rules of Natural Fhilofoph] 

3z. Nature vis Maxima, 

Affe&ion for the Provifion of the Heirs Males w] 
a Man fhall beget, and Brotherly-Love, are good C 
fiderations to raife an Ufe, but long Acquaintance 
Familiarity is not ■*. 

A Man may infeoffe his Son and Heir, pendin 
Praecipe auod reddat againll him, and is not within 
danger of Articuli fuper chartas, cap. 1 1 . which 
leth, that none taketh upon him BuHnefs which is 
Plea, for to have Part thereof, becaufe a Son is bo 
to aid his Father, whenfoever he can **. 

One Brother may maintain another Brother ^. 

Brothers or Coufins Ihall not wage Battle in a V 
of Right '• 

A Statute, that all Perfons who Ihould receive, 
Ihould give Meat or Drink, or other Aid to one \ 
ihould do fuch an A61, knowing thereof, fhould be 
Acccflary to the Offence, (hould not extend to a V 
that receives or gives Meat or Drink to her Hulband 

fTie Law judges of all and efteems them according to i 
Nature^ viz. Perfons y and their Jges ^ Things ^ 
tionsy and the Times when they are done. 

0/ P E R S O N S. 

33. The Law refpeSls the Excellency of fomCy 
gives to them Jingular ^Privileges and Pre-eminences 
ethers. 

The Law tenders the fP'eaknefs and ImperftSKo^ 
ithersy as of Men out of the Realm, and in Pri 

.k Regift 81. b, 1 Dyer 299. b. « Plowd. 302, ^03, 
305, 306. a 6 Ed. 3. 274. . toJtI. 6. 12. F. l^.B. 17 
4 Infl. 564. •'jz H. 6. 2. b. i» Plowd. 306. ^ Ibid. 4 
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bfaats add their Ages i Idt^bts^ Men of iinfotiAd Kf e<^ 
mory, or void Of any H^lps of Ihtdtigbhce, as hotri 
Dumb, Deaf and Blind^ GtpAng \indir bther Imper^ 

fcftions* 

The dying feized of 'a-DHTeizor is not a Dcfcent to 
jbke away an Entry, if the Defieizee was all the while 
irithin Age, C<:^er^Baron^ in Prifon, or out of the 
Realm', 

Upon a Lea^fe fhade to Hetton and Feme, (he after [S] 
ihe Death of her Hufband, (hall not be charged for 
l?afe done dur&g the Coverture *. 
A Feme (hall be endowed of the beflt* EoHeffion of 
r Hufband, ^as if her Huiband held of J. S. by 3. d. 
he over by 20. d. and J, S. releafe to the Hufband, 
that now he hpldech by 20^ d. the Feme being «n- 
wed of this, (hall hold the Land folely by the third 
art of 3* d. and not by the third Part of, ^o.'A\ 
Anideot (hall not plea^ by Guardian, .or ^Frochein 
my, but (hall appear in: his proper PerTon in every 
£Hon brought againft him, .and he who p)ea<l« ^he bee- 
r Plea for him (hall be admitted "• 
If a dumb Man bring an Adion; he (hall plead by 
ocheih Afloy ''rf > -' - 

34. Slra^gers not Partits^ or Prhnes. - , 
Le(ree for Years grants a Rent Charge andF'^furtren* 

, the Rent (hali be paid during the Termir -Se If 

in the Rever(ion grants a Rent to commence after 

Term, and after the'Le(ree furrenders; the Rent 

I be paid ppefently ; ibr a Stranger, as the' Grantetf 

the R^nt is, for his Benefit (hall fay, thrft the Term 

DCinues, and for his Benefit fiiall iliy, that i& Is deter^ 

incd\ ^ * , . , 

And hereupon, ..;..,.. 

35. Of things done in the Right of another. • 
A Man ^ outlawed or * excommunicated, is"enabled 

bring an Adlion as Executon And a Villain^ ii( 

* « 

^ Lietlet. $.402» 403, 404, 4®;, 436. 439, 440* • i.H. 4. ). 
iz Ed» $• Jitat. Dower 131. • 33 H. 6. 18. t. "^io Ed. 3. 536; 
\tli9wd. 198* r 21 U. 6. .30 |>..'.^sr Bd. 4. .49. b, 14 H. t6*. 

Co. Lict 128. a. Poft. 46. a. ' Co. Lite. 134. contra. l)ac. 

i. lo. 173. contra Godolph. Orp. Leg. 78. 155. coorra- 
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fuch a cafe, (ImU have an A^Hon agghift his Lord % 
tbefe recover here CQ the ufe of anothcfv [j 
. The Law disfavours other;?) ?a, i. ... .. 

36. ^//ViTi ;i^/ born within the Realm^ nor made 1 
zens I fo that they Jballnot ht Bai(taktrs of the 
vileges of SubjeSs born^ efpecialhf dUen Enemies. 

An Alieo Enemy: (hail, no(. have ^(ifexfonal A£) 
but other Aliens may V 
^ ' If an Obligation be made <Co an Alien Enemy, 
King (hall have it % 

Every Man may feize the Goods of an Alieo £nj 
to I>is own proper ufe *. 

As to the AGES ef PERSONS. 

27 . ^e Law efteems: 

2 1 Their full Age to make all thciir A<5ls goo< 
14 Their Age of Difcrction '. And alfo, 
14 A competent Age to bind a'Man in Matt< 

Marriage*. 
i 1 To hind a Woman ^. 
9 To have her Dower K 

.OfTHINGS. 

The Law refpeds every thing according to its ] 
nity, as, 
[oJ- . 3%. Ufe,. 

3^9. Liberty. ; 

4f). The Per fun above the Ppffejfions: 

An Id^otf he who is Non Compos Mentis, or Li 
tic, (bail opt avoid his own Feoffment,, if it be c 
in Perfon, or by Attorney, becaufe he may not ] 
tif y himfelf \ but he (hall not lofe his L)f<p fg/ Felon 
Murder ''. 

A Villain infranchifed for an Hour is infranchifec 
ever *. 

Menace of corporal Pain (hall avoid a Deed ; ot 
wife of Goods'". 

• Litt* %. 191. » ^ Dyer 2. d1. 8. « 19 Ed. 4. 6. < * 
4. 14. • Co. Lilt 78. b. ^ Ibid. ^ 35 H* 6- 41. b. il 
Litt. 78. b.' * Ibid. 7 H. 6. 11. b, ^ 4 Co. laj.b. Co Litt Zi 
\ Dyer 60. pi. %%. ^ 7 Ed.^.• zi. Badott's Max. R^. 6. S 
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4r. Matter in Right more than Matter m Ptiff^ffm: 
A Perfon ihall not have Aid in Avowrjr; or Annuity^ 
the PJaintiflF was feized by the Hands of the fame 
foD, for this is of his own Wrong. ' : Otherwift it is 
a Ceflavit, for this is in the right, for the JLand ; . 
In an Aftioir' of Trdpafs againft Tenant for Life, 
10 pleads^ Villainage in the PJainciffii and the Plaintiff 
fouod Free and not a Villain, yet he in theReverfion 
\\\ not be Eftopped by this Verdid; for the Thing 
felf whereupon die Rrverlion depends^* is not in de- . ^ \ 
)d, and the Pl^ntiff only fhall recover Damages^ 
he in Reverfion, nor may he have Error' ot Attaint 
Jupoo. Other wife :in a Nativo habtodfi ; for there 
Right of the Villainage comes in Dd)ace, and bQ 
the Reveriien Jhall have Erroror Attaint ^. 
^%f Tct Poffeffiott is favoured when the Right is 

™* ... ... 

Where a Man purchafes feveral Lands hblden of fc-; 

1 Lords by Knight'^ Service,' and the Purchafe is 
ade at one time, and he dies, the Lord who firft 
izcth the Heir, fliall have the Wardlhip qf him '. 

Baron and Fetne • purchafe to them and the Heirs 

their Bodies Landflf hdden in Soccage, anddichav- 
gUTuc under fourteen Years i npw if the Grandfather 

the Part of the Mother, of the Ifliic firft fcizcs the 

7i he (hall have' the Wardlhip, and not theGrand* 

cr of the Part of the Fiather of the Iffue \ 

43. Matter of Profit or Intereft largely ; but Matters 

Pleafure^ Eafe^ T^ruft^ or Authority ]tri£ily. 
^ALicenft to hunt in piy. Park, or to walk in my 
Vdcn, extends only to the Perfon hin\felf, not to his 
ants or others in- his Company, for it is but a 

attcr of Pleafure ; otherwife it is of aLicenfe to hunt, 
illi and carry the Deer, for this is a Matter of Profit '. 

A Way granted to go to a Church over my Land, 
^s not extend to any other, but only to the Perlon 
felf, for it is but a Matter of Cafe \ 

^jEd. J. 88. b. • 14 H. 7. J. Keb'c. p F. N B. 142. f. 
. Inft. 393. Fleta lib. i. cap. 13. pi. 12. ^ Piowd. Canil*« 

^^295, 6, 7. Co. Litt. 88. a. ' 13H. 7. 13. • • 12H. 7 
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An Office of Skill and Diligence ftali noc be gran 
' Qver, ekcepD itiie granced to him and his Affighs^ oj 

It is Felony in the>SherifF to kilhoriey^ivho bughi 
be hanged ''. ^ * 

/ The King licenfes ^one to alien the third Part of 
Land) and he aliens all, the Alienation is wholly voi 

44. jfnd therefore tbofi if the latUr fwt may he u 
termanded^ fo may not the former'^ * i . . - • 

[9] - A Licenfe * to come intoxny Houfe tofpcak with 1 
or a Letter of Attorney, may be coUntermatnded. 
of Goods delivered ^ over co deliver to Jj-Sl- or to \ 
pofe" in Aims. Othcrwift it is of a Thing delive 
in Confideration or Satisfaction of ai(other Thing, a 
the Deliverer had been bound to pay fuch a Sum ; 
if he faith, that wh^re J. S. bath infpoFed him 
fuch Land, in Confideration thereof he giveth h 
Money*. ^ .'. • 

45. Matter of Suhftancey more than Matter of C 
eumftance. 

Pleas in Ban and Replicatiotsi (ahho* the PliintifF 
Non Suit) make an Eftoppel^ fqr they are expreft j 
legations and Material ; as in Debt upon an Obl]gad< 
if the Defendant pleads in Bar an Acquittance made 
D. or if the Defendant pleads ian Acquittance, and 1 
Plaintiff replies that it was made^* by Durefs of Imf 
fonment to D. Now in another Aft ion, the Defi 
fendant (hall not plead that the Acquittance, nor 1 
Plaintiff that the Durefs was- at another Place: I 
Matter in the Writ or Count, does not make an Eftc 
pel, for thry are but as5uppofals, as in a Formcdc 
and claim by Defccnt from J. S. or in a Mort d'Anceft 
as Son and Heir to J. S. yet in another Formedon, 
may claim by J. P. and fhall not be eftopped ^ 

Alfo Recitals do not make an Eftoppcl, for thcfy i 
t^ot material. As where A. reciting that he is (ei^ed 
l^ee of the Manor of D. grants a Rent out of it to 

< II Ed. 4. |. « 55 H. 6. 58. Dr. & Stud. 1. z, c. 4 
•^Plowd. 68. b. * 9 Ed. 4. 4. b. 14 Ed. 4. 2. b, r il 

5. ?. ? Dyer }a. ». ^ Pyer 49, «r b? ■ i?» P- 7- H- 
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A. Is not Slopped to fay, that he hath nothing In 
Manor ^ 

46. Things executed more than ekecutory. 
A. diileizes B. to the ufe of C, B. releafes to A, C. 

ees to the Difleizin, yet the Releafe is good, inaf* 
ucb as it was executed ^. 

A Feoffment to the ufc of his Will, and the Will is 
before, or at the Time of the Feoffment, this 
y not be altered, for that it is executed s otberwife it 
of his Will declared afterwards '. 

47. PoffihUity of Things. 
And hereupon, 

^at nothing be void^ which by Voffibility mc^ be 
d. 

Land given to a Man, and a Woman married to an- 

er Man, and to the Heirs of their two Bodies, is a 

efent Tail executed, for the Poffibility that they may 

marry ^ 
A Gift in Tail of the Mefnalty, rcfcrving Rent is 
pod, for the Tenancy may Efcheat to the Donee, and 

he (hall diftrain for all Arrearages '. 
Where a Woman is priviment enfient^ (he may dcV 
in tbc Charters of the Daughter, the Heir of her 
ufband, in refpeA of the Pol&bility, that a Son may 
born^ 

48. Wb0re there is S^uid pro quo. 
A Man i$ not bound by his Afiumption or Promife^ 

Itxcept it be upon good Confideratibn or another Thing '. 
1 A Ufe may not be raifed without good Confideratlon ; 
lod this ConfideratioQ ought to be fome Caufe or Occa« [b] 
ion meritorious, which amounts to a mutual Recom* 
peace in Deed or in X*aw ^. 

. A Writ of Annuity (hall be maintainable again (I a 
Parfon upon an Ordinance made by the Ordinary, with- 
mt the Patron, if he have Quid pro quo K 

^ 33 H. 6. 10. b. ^ 14 H. 8. 18. b. • ao H. 7. Ii. 

' 15 H. 7. 10. Fitz. Tail 32. Bro. Tail i6. Eftates 22. Plowd. 
M. Co. Liu. 20. i). 25,. b. « I H, 4. I. * 41 Ed. 3- «i* *>♦ 
* 17 Ed. 4. 4. b. . ^ zi H» 7. 1 3. b. Dyer ^j6. pi. 34, ♦ F, 
Sf B. 152. g. , 

C 4 In 


24 THE FIRST lioOK 

In ACT ION S. 

^be Law gives Favour ^ tvben in the doing of a 2% 

there is - 

49. Neceffity. ** 

Funeral Expenccs (hall be firfl difcharged by K> 
cutors, and this is for Neccflity "• 

For Damage- Fcafant a Man may diftrain in the Nig 
in rcfpeft of the Neceffity* for othcrwife, perhaps, 
may not diltrain at all, for before the Day, the Cat 
may be taken or eftrayf d out of the Land •. 

A Man in his own Defence for Neceffity to fave 1 
Life, and a Champion in a Writ of Right fo^ the I< 
ccffity of Trial may kill another •. 

Whereto is to be referred. 

50. Conformity^ which is a kind of Neeefjity. 
Where an Infant in Ward marries himfcif, yet 

have the Forfeiture of the Marriage, the Lord oug 
to tender to him Marriage after '• 

Againft a Plea in Avoidance of a Fine, that the Pa 
ties to the Fine had nothing, it ought to be ihewn wl 
hath \ but this is not traverfable, being only (hewn f 
Conformity '. 

51. Colour. 

If the Heir affign Dower to a Woman his Anceftc 
when (he Was not dowable, (he (hall thereby hold 
Dower \ 

Whiere a Court hath lio colour to hold Plea, as 
Court Baron of Land not hplden of the Manor, tl 
whole is void, and Execution there (hall be avoided t 
Trcf, afs, or Affize, as the Cafe is : But where there 
a Colour, as if a Court Baron hold Plea of Land hoId( 
of the Manor, although it be by Plaint, where it ougl 
to be by Writ Original, yet the Judgment is only voi( 
able by Writ of Error •. 

Feme grants the Reverfion, and marries with tt 

» Dr: & S'ud, I. 2. c. 10, i Rol Ab. 026, pi. i. » 11 H 
5.- Dr. & Stud, 1. 2. c. p. Co, Liti. (42. a. • Plowd i 

P Bro. Forl'eiturc of Marriacc, 12. ,^ 40 £d. 3. 30. b.* ' 41 E 
if. 28. U * 22 AiT pi. 04. -' 
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nntce, there if the Tenant pay the Rent to the Gran- 
generally, this is no Attonement, inafmuch as he hath 
oar to pay the fame to him, as a Man feized in 
ight of his Wife *. 

5«, the Law efteems the ASfs of the Law^. more than 
"thi ABs of the Party. 
Upon a Grant of Rent, the Tenant (hall not attorn, 
put the Grantee in PofTefllon by an Ox, or the like» 
ufc that it is another kind of Thing ; but upon a 
overy of the Rent the Sheriff may ". 
Parceners may compel Partition, fo may not Join- 
l^ts or Tenants in common "'• 
A ' Rent granted for owelty of Partition between 
Joparcerers, (hall be Fee-Simple without the Word 
Heirs) and fliall ^ iffue out of the Land, without ex- 
cffing the fame in the Grant. Alfo • a Rent, Rever- 
n, &igniory, ^ Way, ^Advowfon, or the like, fhall L^^J 
If good to this purpofe without Deed : But otherwife 
is in Grant. 

Parccnors (hall have a Quare Impedit, the one againft 
other, viz. the eldeft Sifter fhail have it where flic 
k difturbed in her Prefentment, otherwife it is of Join- 
(knants, or Tenants in common *• 

fhe Law judges that every, one will do that which is 
' moftfor his Advantage. And for this Reafon. 

I 53. Credit is given to the Party touching thofe Things 
fubich are done by him to his own Difadvantage. 
At the Common Law, if Xcnant in Praecipe quod 
dat plead Join tenancy with a Stranger, or that he 
a Villain to J. S. and holds in Villainage, the Writ 
II abate, and the Demandant fliall have no more An- 
^t to it, although that it be falfe, becaufe by the Plea 
fe hath bound himfelf and his Blood in perpetual Bond* 
*gc, which the Law prefumes he would iiot do, if the 
^e were nottrue '. 

* iR. 2. Fitz. Attornment^ 8. « 49 Ed. 3. 15. ''^ Littlet. §. 
r p>er 29. a. Licdet. §. 290. * Plowd. 134.. 2 H. 7. 5. 
o.Li;t. 10. a. r 29 Aff. PI..23, * 2 H. 7. 5. * 21 Ed. 

7. • II H. 4. 3. Poli. 96. b. ^ Dyer 29. pi. 194. F. N. 

}f a. « Maaxcr» Cafe, Plowd. 6. 
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So in Replevin, if the Lord avow, and the 1 
nant (difcUUns, the Lord fliall be condemned withe 
Anfiver, for the Difclaimer gives to the Lord abet 
Benefit, viz. the Right of the Land itfelf '. 

4s to tht 1 1 ME fif doing Things. 
TJbe Law countenances more. 

54. Things done in Time of Peace^ than in Timi 
War. 

Difleizin and Defcent in Time of War, is no I 
fcent to take away an Entry '. 

Ufurpation in Time of War, fliall not put the rigl 
ful Patron out of Pofleflion, but he (haU have (notwii 
(landing the fame) Affize of Darrein Prefentment, if i 
Anceftor had laft prefe.ited **. 

55. Things done in the Day^ more than in the Nig^ 
Upon a Rent payable at a certain Day, he hath t 

whole Day until the Night to pay it ; but if it be a gn 
Sum of Money, as ^^500 or ^1000, there he ought 
pay it fo long before the going down of the Sun, tl 
the Money may be numbered ; for otherwife, he is r 
Ibound to number it in the Night K 

A Man m^y not diftrain in the NigHt, for Rent 
Arrear *, 

Where it is convenient, that Things Jhould be refiraii 
to a certain Time^ the L4W fjjleems (according to t 
Nature of the Things.) 

56. Sometimes a Tear and a Day fufficient. 

The Lord (hall lofe his Villain forever, if he fl: 
into ancient Demefne, and continues there a Tear ai 
a Day without Claim of the Lord ^. 

Recovery in a Writ of Right, and Fines execute 
Ihall bind all Perfons, although they have Rights 
they make not their Claim within a Year *, 

^ 13 H. 7. 27. b. 8 Littlet. §. 412. * ^7 Ed. 3. Fitz. Da 
Prefcnt. 2. F. N. B. 31. Co. Lite. 249. b. * Plowd. ij 

Co. Litt. ao2. But the Rent is not due tiil the Itft Minute of \ 
natural Day, (Midnight) for if the LelTor dies after Sun fet and I 
fore Midnight', the Rent (hall go to thp Heir, and not to the E3 
cutor. I Sand, 287. Salk. 578 1 PecrcWm. 177. • u H- 7* 
5f Piowd. 372. ' 5 Ed, 3. 222. 
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I The King may not grant a Prote£Uon to continue 
pbove a Year ". 

57. Sometimes a Day. 
AVherc Goods are loft in War, and retaken of an 

Enemy of the King, by another. Subje& of the King* 
die Owner fhali hav^ them again, if he makes frelh Suit 
fore the letting of the Son ''. 

58. The third Offence is efteemed in the Law mft 
einous. 
The third Writ not returned by the SheriflF, is a Con- 

t, upon which an Attachment lies ^. 

Next follow POLITICAL RULES. 

ilbe Law favours^ 

5j. Things for the Defence of the Realm. 

Where a Man holds by Knight's Service, which is an 

tire Service to be done by the Body of a Man, al^ 

bgh the Lord purchafe Parcel of the Tenancy, 

t the Service remains, becaufe it is for the Defence 

the Realm ^ ' ^ 

In Time of War, a Mat) may ^ juftify nuking Bui* 

arks in another's Soil without Licenfe.. 

€0. Things for the good of the Ccmmon^Wealtb. 

Thofe who are Filhcrs in the Sea, may juftify going 
the Land adjoining to the Sea to dry their Nets, 
fuch Fifliery is for the Public- good, and for the 
$uftenance of all the Realm, wherefore this is the Com- 
mon Law'. ' 
^ A Milftone, which is taken up to be picked ;and 
leaned, may not be diftraincd, for this remains a Par- 
ed of the Mill, which is a Thing ufefuj to the Pub- 
Ijc'. 

. Things in an Inn, or which are brought into a Fair 
or Market to be fold, or my Garment which lies in a 
Taylor's Shop, or a Horfe which is with a Smith to be 
ihod, may not be diftrained '• 

■ 39 H. 6. 39. b. Co. Litt. 254. b. Poft.65. b- « yEd. 
L 14. Vavafor. <> 2 Ed. 4. i. p 6 Co. 2. a. 8 Co. 105, a. 
M>. Litt. 149. a. % Dyer 36. pi. 40. ' 8 Ed. 4. 18. b. 

•hH. 8. 25. Poft. 32. a. ^ 22 Ed. 4, 49. b. 22 Ed. 4. 36, 
|ro^ Plftr- 71. Co. Lilt. 47. b« 
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6t* Public Repofe. 
Whereupon 

Communis Error facit jus. 

An Acquittance by a Mayor in his own Name orl 
. where the Town is incorporated by the Name of M< 
or. Sheriff, and Burgeflfes, is good ; that is, where th 
are a hundred Precedents and more of fuch Acqi 
tances, and this is for the common Repofe of the Kii 
dom". 

Whether a comnion RecoTcry be a Bar. to an Efta 
Tail or not, is not to be difputed, for that a great P 
of the Inheritances of the Realm depend upon them * 

Corarrion Recoveries are favoured, becaufc they 
common Affurances *. 

62. Things which are in Cpft<fdy. oftbfLaw. 
Tenant for Life, the Remainder to the right He 

of J. S. Tenant for Life is difleiz^d, and a Defc< 
caft, and afterwards J. S. dies, and afterwards Lei 
for Life dies, the Entry of the right Heir of J. S. 
congeable, for this is committed to the Cuftody of ! 
* Law, wTiidr tlie Law will prefcrvc lawfully, and wii 
out any Violence or Deftruftion '^. 
[11] Where Biafts are impounded in the fame Land J 
Damage- Feafant,' the Lord of the .Land niay nptd 
train them for the.Reni, for they are in Cuftpdy 
Law *. < 

Goods taken for Diftrefs, fhall not be put in Exec 
tion for the Debt of the Owner of them *. 

Sub are tbefe CE CO NO MJC S. 

63. Hufiand and Wife are one P erf on. A 
therefore^ 

The Wife is of the fame Condition with her H 
band. 

* Free if he be free : ^ Denizen if her Hufband 
an Englifhmad, akho' (he was a Nief before or an . 
lien born. 

« 2 R. 3. 7. ^ Vfanxcl's Cafe. Plowd. 2. Dr. & Stud. I. 
c. 26. * 2 Co 74. a 3 Co. 3. b. 6. a. r % Co, 134. 

» Bro. Diftrefs, 75. • Bjo. Pledges, 2S. * F. N. B. 78. 
^ Bro. DenizcQy 21. 

Th 


O F L A W. 29 

; fbtf may not fee one another y nor make a^ Grant to 

another^ &c. 

\^ If a Woman Obligee marry with her Obli^r, the 

^ bt is extind, and Ihe Ihall never have an A&oo 

inft a Co-oU]gor (if another was bound with him) 

uie the Suit againft her Huft>and was fufpended by 

liiter-marriage i and this being a perfonal Adion, 

iiifpended againft one, isdifcharged as to all. The 

Leiw if a Feme Sole deliver Goods to one^ and 

r marries with the Bailee ^. 

Obligation upon Condition to infeoffe^ a Woman be-* 

efuch a Day, and before the Day the Obligor takes 

to Wife, now the Obligation is gone ; for it is now 

ome impoflible by his own A&. But a Man may 

dec a Leafe for Years, with a Remainder to his Wife \ 

Upon a Joint^Punbafe during the C overt ure^ each 

b the whole. 

Upon a • Joint- Purchafe during the Coverture, and 

Baron Alien, the Feme (hall have a Cui in Vita of the 

olc; and the Warranty of one of them, or his An- 

ftors is a Bar of the whole againft both ; and upon 

Feoffment to Baron and Feme, and a third Perfon, 

e third Perfon takes one Moiety, and the Baron and 

cme the other Moiety \ 

The Hujband is . the Head of the Wife ; and there^ 
^ ? . 

AU that Jhe batbj belongs to her Hufhavi. 

That is to fay, ^Perfonal Things ahfolutcly ; but Things 

fteal, as Lands, Rents, &:c. or Chatties Real and 

hofcs in Adlion, only in her Right ; but yet Things 

cal and Chofes in Adbion, h^ may difpofe of at his 

leafure, and he (hall have the Ch^tles Real, if he fur- 

Vive 5 and the Chofes in Aftion, the Feme herfelf may 

^fpofe of by her laft Will. 

If Tenant in Tail jnfeofFe a Wptoan and die, and the 
Iffucin Tail within Age takes her to Wife, he fhall be 
fcmitted, and the Feme hath nothing* for he may not 
file a Formedon in this Cafe,, except that he will fue it 

• 21 H. 7. 29. b. ^ 4 H. 7. 3. b. • 59 H. 61. 45. b. ^Litt. |. 
191. « Dr. &Stod, I I. €,7. , Plowd44i.8, 294. Co. Litt. 

^0. b 3C0 a. 351, a. Wood'% ^oiOoI^^f. Hob. 3.12 I^.7. 24. b. 
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againft himfelf, becaufe by the Inter-rn^arriage te' 
fcizcd in Right of his Wife *. 

If Leflee for Years ^ grant his Term to a Feme C 
vert and to another, or if a Feme Sole and another 
Jointenants for Years, and (he take a Hofband, yet i 
Eilate of the Feme and the Jointure continues, 
that the Survivor of the Feme; or of the other, (t 
have the whole, and if a Stranger ouO: her, (he a 
her Hu(band ought to join in an Ejelliane Firfme^ a 
the Feme (hall have Judgment as well as the Hufbai 
and the Hu(band in Pleading (hall fay, that they \ 
feized in Right of the Wife. And in fuch Cafe, v 
where the Feme hath a Leafe for Years, * the Hufba 
may not dcvife this by Will (for the Wife hath 
Eftate in it before and at the Time of his Death, whi 
prevents the DevileeJ nor (hall he ^ grant a Rent Chai 
out of it, for the Wife, if (he furvive, is remitted 
the Term, and therefore (hall avoid the Charge ; 1: 
the Hufband, by an exprefs AA, may grant this in ] 
life-time ; but if a Feme ^ having Chatties Per(bn 
take Hu(baxid, the Law divefts them out of the Wi 
and vefts them in theJH[u(band only ; and upon Goc 
given to a Feme-Covert and another, the Jointure 
fevered, and the Hu(band and the other are " Tenai 
in Common. Alfo theExeeutorof the Hu(band, (h 
have all the Goods which belonged to the Wife% but 
an Adion of Debt for Arrearages of* Account (wh< 
one was Receiver ta a Feme when (he was Sole) bo 
of them, viz. the Hu(band and Wife ought to joi 
although the Auditors^ were ailigned during the C 
▼erture, for the Caufe of the Aftion, viz. the Receij 
to which the AlTignment of Auditors was but a Thi 
of Con(equence, was in her Right \ yet the Releal 
of the Hu(band of an Obligation made to the Fen 
or of a Trefpafs o\ Goods which were taken from h 
when (he was Sole, (hall be good againft the Wife, 
the Hufbaad die^ but if he die without making fu 

f Litdet. J. 665. ^ Plowd. 418. Co. Litt. 185. b. * Plo^ 
191. Co. Litt. 351. a. Gbdolph. Leg. 31. ^ Co. Litt. 184! 
351. a. '- Co. JiaiLU 3 J!-, b. Godolph. Orph. Legacy, fo. 
* 21 H. 7. 29. b, % 46 £4. 4. $. • 7 H. 6. I. b. 
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Icafc, the Feme (hall have an Aiftion upon the Obli- 

r, and not the Execucors-of the Hufband. 

So a Feme, who furvives, or the Exctutor of the 

iky if fhe dies in the Life of her Hufband % fhail 

k?e Chofes in Adion, and not the Huiband ; or fhe 

y make the Hufband her Executor, and then he fhal) 

va them to the ufe of the lafl Will of the Wife*. 
But a Leafe for Years which the Wife hath, fhall go 
the Hufband, if he furvives, for this is a Chofe in 
ffcffion, and not in Aftion '. 

fhe fViU of the Wife is JubjeSi U the Will of her 
tjband. 
Upon a • Feoffment to a Fem'e-Covef t, fhe (hall not 

any thing except her Hufband will agrees and 

n an Obligation to infeoff Baron and Feme, the 

fal of the Hufband, is the Kefufal of both ; but 

ere Baron and Feme are Joint-Purchafers, the Huf- 

may make Livery, altho* the Wife be upon the 

id, and will not agree, and this (hall be a Difconti* 

ce. If he * bargain and fell the Land of the Wife . 
Indenture, and the Vendee grant to them for the 
me Coniideration an annual Rent, Acceptance of this 
cnt by the Feme, after the Death of her Hufband, 

1 not bar as to- the Land, altho' the Acceptance 
an Agreement to the Bargain, but the Bargain be* 

but a ' Contrafi:, is the Bargain of the Hufband 

J, and not of the Wife, An "• Obligation, or the 

t, by a Fcmc-Covert, is meerly void. Upon "^ De- 

of Goods by, Baron and Feme, they fhall not 

in Detinue, for it is the fole Delivery of the Hus- 

, and void as to the Wife. 
In Account upon Receipt by the Hands of the Wife j^ j2] 
^ the Plaintiff, the Defendant may wage his Law *. 

Upon this Ground it is, ^ that a Wife fhall never 
/^nfwer in any A&ion, without her Hufband. And if 

' 39 H. 6. 17. b. Co. Litt. 351. a. « Godolph. Leg. fo. 

JO. & fo. 31; ' Plowd. 191. Hob. 3. Co. Litt. 1S5. b. 

* 1H.7. 16. 15 Ed. 4. J. b. 21 AC pi. 25. t 26 H. «. a. 
'1H.5. 12. b. 1H.7. 15. b. ^ §Ed.4. 15. b. « 10 
w- 4- 5. b. Bro. Ley. 92. Co, Litt. 295. a. ^ 34 H. 6. 29. b. 
^Ed. 3. 34. b. 4x£d.3. 22. 
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in Trefpafs againft them the Wife come in by C 
Corpus, and the Hufband dpcs not appear^ (he fhall 
without Mainprize until her Hufband cottie iti ; I 
the Hufband, when he appears, may anfwer without 
Wife : And therefore a Protedtion cafl for the H 
band ferves for the Wife alfo, becaufe fhc may hot \ 
fwer without him ** 

And therefore 

The Law tenders Femes Covefi. 
It is not Felony in the Wife, if fhe doth it by Co 
cion of her Hufband *. 

In the Laft Place come MORAL RULES* 

The Law favours, 

64. IVorks of Charity. 

It one holdeth Land for to marry a pOof Vir| 
yearly, and the Lord purchafe Parccll of the Land, 1 
the Service remains, becaufe it is Opus Charitatis ^ 

65. Right. 

When two are in a Houfe or other Tenements, a 
the dne claijK by one Title, and the other by anotF 
Tiile, the Op fhall adjudge him in Pofleflion, V9 
hath right to have the Pofleffion of the fame Tei 
ments^ . . 

66. Jujlice. 

Statutes to fupprefs Wrong, or to take away Frau 
bind the King altho* he is not named. For Juflice a 
Truth are the Supporters of his Diadem *. 

The King may not determine the Office of Sheriff 
any Part, without conflituting a new Sheriff, viz. 1 
the: Execution and Adminiftration of Juflice *. 
And therefore, 

6y. It will countenance a Thing contrary to the Prin 
pits of the Law fooner than a Man Jhouldgo with 
Remedy, 

Upon Procefs to avoid an Outlawry, a Man may t 
plead Non-hability in another Outlawry ^ 

• 2 R. 3. 15. 35 H. 6, 3. • 27 Aff. pi. 40. ^ 24 Hi 
Bro Tenures, 53. 6 Co. 2. a. ^Littlet. J. 701. Plowd. 233.' H 
322. *5Lo. 14. b. iiCo. 72. a. « 4 Co. 33* a. ^7H. 4. , 
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If the Lord diftrain wrongfully, and theBeafts come 
bck to the Tenant, he fhall have Replevin. becaufe that ' 
^e may not have a Writ of Trefpafs againft the Lord ^* 
\ A Man, after Judgment againft him for the King, 
ball plead a Charter of Pardon, or the like, made be- 
tween the Verdidl and the Judgment ; for there he may 
loot have an audita Querela. But otherwife it is againft 
ft common Perfon **. 

68. -^Tbe Law abborrs Wrong. 
If an * Alienation be in Mortniain,' or a Fine ^ levied 

bf the Reverfion of Land held in capite without Li- 

cenfe, the Tenant is hot compellable to attorn; 
The King Ihall not do wrong by rcafon of his Pre- 

kogative ^ 

f So that, 

Nonejball take Benefit of his own Wrong! 
If a Man be bound to appear before the juftices at 
ch a Day, now if he be imprifoned by the Obligee fo 
t he may not come at the Day^ the Obligation is fa- 
but if he be in Prifon for Felony or other Mifde- 
canour, it is ptherwife^ for this is his own Default**. 
Where an Infant iis i^Iaintiff in Appeal, the Paroll 
all not demur until his full age^ for the Defendant fhall 

have advantage of his own Wrong *. 
If a Man in Execution efcape^ and the Coaler reta- 
th him, he (hall continue in- Execution for the Party 
in, if the Party will, ^for the Efcapc is of his own 
rong '. 
A Partner in Guilt Jhall take no Advantage of the 

4B of another. 
A Diflcizor infeoflPes his Father in Fee, who dies fciz- 

W> yet the Difleizec may enter^ notwithftanding the 

tWccnt, for he (hall be adjudged, as to the Di(reizee, 

iut as a Di(reizor becaufe he is particeps criminis '. 
And therefore, 

69. The Law of it/el/ doth prejudice no Man. 

i«iH*6. 7. 33 Ed. 3. Fitz. Replevin, 44. F. N. B. 69. fi. 
[11 H. 7. 10. • 17 Ed. 3.7. b^5Ed. 3. 6. ^i3Ed. 4. 8' 
hi H. 6. Ficz. Barre. 60. Noy's Max. 12. * 27. H. 8. 1 1. Bro* 
fell Demur, i. Stamf. P. C. 62. ^ 13 H. 7. 1. * §. Littlet. 395. 
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Upon a Feoffment n^ade to two, one fhall not c 
raign the Warranty without the other ; yet if a V 
lain and another purchafe Land, and the Lord enter ir 
the one Moiety, the other may deraign the Warrar 
alone for his Moiety, for this is fevered by A<£t of t 
Law \ 

He who abufes the Authority which the Law 
him, as if he comes into a Tavern, * and will not 
in reafonable Time, or if he diflrains for Rent, am 
fell the Diftrefs, fhall be a Trefpaflbr from the Begj 
ning. Otherwife it is if he abufe the Authority whi 
he hath from me, as if I hire my Horfe to one to rj 
to Liondon, and be rides to another Place, yet his ridii 
to London is lawful, and a general Aftion of Treljx 
does not lie againil him, but an Adion upon the Calfc 

70. Efpe dally in fuch f kings wherein no Folly may 
imputed to him. 

In a Precipe quod reddat^ if the Tenant make E 
fault after Default, and the Judges will advife of th< 
Judgment, and afterwards the Paroll is put witho 
Day for the Demife of the King^ in a Refummons tl 
Plaintiff Ihall take advantage of this Default \ 

A Man (hall have ejeSlione firma of a Rent befb 
Seizin, for Seizin in Law (hall be thereof adjudged 
him, inafmuch as he may not have it before the Rcc 
day J otherwife it is of Land ^ 
And therefore, ... 

7 1 . ne Law does not compell a Man to flbew tl 
which by Intendment he does not know. 

Count that he was elefted Knight of the Shire 
Parliament by the greater Number, is good, witho 
fhewing the certain Number, for the Eleftion may I 
by Suffrages, or Hands, or the like, which may not c 
filybe difcerned ^ 

Obligation to ferve J. S. in all his Jawful Command 
it is a good Plea to fay, that he ferved him lawfuH 
without fhewing what Service, or in what Command 
for no Servant may remember all fuch Commands *. 

• h 48 Ed. 3. 17. * 12 Ed. 4. 8. » Vide Statute 2. W. & 1 
cap. 5. b I H. 7. II. b. *= 23 H. 8. Bro. Quare ejecit in! 
Terminum, 5. ^ Plowd. 126, 128. ®^io Ed. 4. 15. Piowd. 12 
I -29. Aoy'a Max. 13. 
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Covin may be averred generally without fhewing i n 
Irhat manner it was ; for Covin is a fecret Thing con- 
trived privily between two or three to the Prejudice of 
toother ^ 
72. Truth, (vide fupra placito 66.) 
And therefore 
The Law disfavours 
' 73. ImpoJftbilUies . 
Count that a great Part of the Water of a certain 
ivcr for Time thereof, fcfr. hath run from fuch a 
lace to his Mill, is good enough, altho' it be in a 
ount which requires Certainty ; for it is not poffible 
(hew what Quantity of Water runs to Mills ^. 
If a Deed be furrendered in Court by which it re- 
ains there, this Deed may be pleaded in another Court 
ithout (hewing it ^. 

74. Faljhood. 

Upon a Reverfion granted to two Men, or of two 
cres, or for forty Years, or for Life with Remainder 
er, and Tenant attorns to one, or for one Acre, or 
rPart of the Years, or to the Grantee for Life only, 
is Attornment is good for all ; but if the Tenant hath 

notice of the true Grant, there fuch Attornment is 

Old for the whole, becaufe the Law abhor rs Falfhood \ 

If a Man bring an Adion of Debt for two Payments 

two Days, whereof the one is not come by the Ihew- 

of the Plaintiff himfeif, he by the fame hath abated 
1 his Writ ^ 

75. Fraud and Covin. 

It a Feme who hath a good Title of Dower caufe 
S. to diffeize the Ter-tenant, and upon this (he reco- 

Dower againft him, yet (he (ball not be Tenant in 
, for (he is privy to an unlawful Aft which (hould 
the Means of her Eftate K 

76. Incertainties^ whereby Truth is led aftray. 

A Grant of all his Trees and Woods upon Black-acre 
hich may realbnably be fpared, is a void Grant, " if it be 

' Plowd. 46, 54, 55. 8 4 Co. 89. a. Doftr. pla. 86. *» 7 H 4. 

' 2 Co. 6/. b. Co. Litt. 310. a. Poft. 16. b. ^ p H. 7. 3. 
cax. 6 Ed. 4. 7. pi. 15. Plowd. 84. Kelwcy, 31. b. * 18 H, 8. 

25 Aff. pi. I. 44 AfT. 29. . 44 Ed. 3. 46. 27 Aff. 74. Co, Litt. 
5. a. 357. b, « Dyer 91. a. Hob. 174. Noy's Max. I2» 
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not referred to a third Perfon how much may be f 
red. 

Upon two feveral Writs of one fame Thing agai 
the fame Perfon, returnable at one fame day, boi;h H 
abate ". 
[b] 77. Variance. 

If the Writ vary from the Obligation or other f 
cialty, in Name, Surname, or the like, ^in Adlion 
Debt or Annuity brought upon it, or if the Count * v; 
from the Writ, as in Debt for L. 20, and declare 01 
for L, 10, both (hall abate. 

Eflbign ^ or Protedlion *" which varies from the c 
ginal Writ upon which it is caft, in the Quantity oft 
Tenancy, or Name of the Party, (hall be quaflied, 1 
where the * Servant of the Chancellor brings a Writ 
Privilege, which varies from the original writ, (as if 1 
Original be a Writ of Trefpafs, and the Privilege is ii 
Plea of Debt, Or if the Original be an Adlion of D 
for L. 44, and the Writ of Privilege in a Plea of Debt 
L. 42) his Privilege (hall not be allowed. 

78. Contrariety. 

An Obligation is made fohendum nunquamj i 
Solvendum is void, and the Obligation is due prefently 

A is bound in an Obligation to B, fohendum eid 
A. This* is a good Obligation, and the Soheni 
void, for the Plaintiff may declare upon a Solvendum 
himfelf ^ 

In Trefpafs for breaking his FJoufe, and breaking t 
Walls of the fame Houfe, the Defendant may not pk 
as to the breaking of the Houfe Not Guilty, a 
juftify breaking of the Walls, for the Houfe and t 
Walls are all one, and he may nor in one fame Thii 
juftify, and alfo plead Not Guilty 5 for by the Jufti 
cation he acknowledges himfelf guilty ; fo the one 
contrary to the other ^. 

A Feoffment in Fee is made of two Acres to tv 
Men, habendum the one Acre to the one, and the oth 
to the other, this is avoid Habendum^ ^ for the Premifl 

^ Manxel's Cafe. Plowd. 10. *> 11 Ed. 4.. 2. * 8 Ed. 4. 2. 

* 4Aff. pL 2. <= 7 H. 6. 22. ** 32 H, 6. 3. « 21 Ed. 3. i 

^ 4. Ed. 4. 29. « 21 H. 7. 21. b. * Plowd. 153. Hob. 172. No 
Max. I j. 
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fre to him an Intereft in both Acres, and th» Haben- 
n excludes him to have any thing to do in one. 
A Leafe of a Manor except the Services, the Excep-^ 
Idd is void, for it is parcell of the Thing demifed K 
I 79. Therefore the Law doth not put a Man to jufiify 
\at which he endeavours to difprove, 

tin Affize of the Mafterfhip of a Chappell againfl; 
S. he {hall not name him Mafter^ for the Plaintiff is 
(lifprove his Intereft ^. 
Diligence' And therefore 
The Law abhorrs 

80. Folly. 

Adtion of Waft^lay not at the Common Law agalnlb 
flee for Life or Years, for that it was the Folly of the 
flbr to make fuch a Leafe, and not to reftrain his 

ee by Covenant, Condition, or otherwife, that he 

uld not do Wafte K 

If Baron and Feme as in Right of the Wife have ['4] 

tie and Right to enter into Tenements which ano- 

r hath in Fee, or in Fee-tail, and fuch Tenant die 
ized, there after the Death of the Hufband the Wife 

y enter upon the Iffue who is in by Defcent, becaufe 
c Defcem is fallen during the Coverture ; but where 

h Title is given to a Feme fole, who afterwards 

es Hufband, who did not enter at all, but fuffered a 

fcent, Idc. there it }s otherwife ; for it (hall be faid 
e Folly of the Wife to take fuch a Hufband who did 
enter in time ". 

81. And Latches. 

Recovery in a Writ of Right barrs all, altho*^ they 
▼c Right, who do not put in their Claim within the 
ear and Day, For, Vigiiantibus non dormientibus jura 
bveniunt ^ 

Speed. And for this Caufe it abhorrs» 

82. Delays. 

He who pleads Matter of Record in Delay (as ta 
ove the Plaintiff to be excommunicated) "" (hall have 

' Dyer, 97. a. ^ 10 H. 7. 9. * Dr. Sc Stad. 1. 2. c. i. Co. Litt*, 
3s 54. 2. Ifiil. 14.5. 4 Co. 62. b. 9 Co* 13. b. 6 Co. 4^. a« 
litdft. 40 J, 404. ^ 5. Ed. 5^ z^z. Herle. * Piowd. 15* b. 
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the Record ready in his Hands to fhcw 5 otherwi 

is if he pleads it in Barr. 

In dilatory Pleas both Defendants ought to join ^ 
A Plea in Barr, which goes in Delay, (hall be { 

to every common Intent \ 

83. Unnecejfary Circumfiances. 

One who is in Court ready to join with the Dc 
dant, may do this without Procefs, as Vouchee, 
Leflbr of the Plaintiff being prayed in Aid when 
Defendant in Replevin avows upon him, or the M< 
when the Lord Paramount avows upon him. 
Joinder in Aid may not be by Attorney wiL 
Procefs \ 

Covenant with Leflee to make a new Leafe i 
Surrender of that Leafe, and afterwards the Covena 
makes a Leafe by Fine for more Years to a Stranj 
This Covenant is broken altho* the Leflee doth 
furrender (which by the Words ought to be the 
Ad:) for this fhould be in vain, inafmuch as the o 
hath difabled himfelf to take the Surrender, or to it 
a new Leafe *. 

Demandant may wave Iflue upon Counterplea 
Voucher, and grant the Voucher ; for if Inqueft do j 
the Tenant may not have more ^ 

84. Circuity of ASion. 

' When the Father infeofFs his Son and Heir with V 
ranty and dies, the Son in a Precipe againft him 1 
vouch the Feoffor of his Father, for the Law will 
let him vouch himfelf, and when he cometh in 
Vouchee, then to deraign the Warranty paramount 
the Circuity of Voucher *". 

He who hath a Rent ifluing out of Land diflc 
the Ter-tenant, in Aflize by the Diffeizee, the Diflci 
ihall recover the Rent in the Damages. And the J 
fon is, to avoid Circuity of Aftion, for othcrwifc w 
the D\Q^\ttt reenters the Damages ihall be revived' 

P 12 H. 7. 3. ^ 8 H. 7. 9. '2 H. 6. I. b. » Noy's Max. 
Sir. Anth. Main's Cafe 5. Co. 20- b. « 4 Ed. 3.170. » ]\ 
:itW Cafe, Plowd. 7. "^ Dyer 2. pi. 7. 500.31.3. 24 
3. 50, 4 H. 7. 14. b, Fitz. pamagcs, 18. 
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pon a Grant of a Ward with Warranty, the De- [b] 
idant in a Writ of Right of Ward may rebutt the 
intiff by this Warranty, and fliall not be put to his 
ion of Covenant, to avoid Circuity of Adtion. 
85. Matter of Vexation. 

A Man Ihali not have an A6lion on the Cafe for not 

braUDg Diving Service in his Chappell of D. within 

Manor of S. Hominibus tenentibus £5? fervientibus 

inhabiting within the faid Manor, (but Remedy 

11 be had in the Spiritual Court) for here the Chap- 

1 is not private to himfelf and his own Family, but 

lie to all the Tenants, and then every one of the 

nants fliould have an Aftion as well as the Lord 

felf,and fo there fhould be a Multitude of Suits '. 

6. Infinitude. 

Feme received Ihall not vouch her Hufband and 
felf for the Caufe, viz. of Frankmarriage, or the 
5 as Heir to the Father, for then the Hufband when 
isfummoned may make Default, and the Feme Ihall 
received ; fo the Procefs would be infinite ^ . 
An Aft of Explanation, as 32 H. 8. c. 36. which ex- 
Wains 4 H.. 7. c. 24. of Fines, Ihall not be conftrued 
jilgainft the Letter, for then it would be requifite to have 
[a new A6t to make an Explanation and Expofition 
itipon that Explanation and Expofition, and fo in infi* 
)/ntum^. 

. 87. Decency. 

^ An Abbot, or Prior, or Man of Religion, in doing 
fof Homage, (ball not fay, Sir, I become your Man, but 
fSir, I will do to you Homage, Sec. for he hath profefled 
Mmfelf to be only the Man of God *• 
. Nor (hall a Feme fole, when fhe doth Homage, fay, 
I become your Woman, for it is not proper that Ihc 
fcould become a Woman to any but to her Hufband, 
when flie is married \ 

A Woman (hall not be quartered for Treafon, out 
of Decency to the Sex, but only fhall be drawn and 
hanged \ 

* William's Cafe. 5 Co. 72b. i Rol. Abr. no. q Co. 112. b. 
iSid. 3^. pi. 2. I Cro. 664. 2 Brownl. 147. ^ 5 Ed. 3. 190. b, 

* 3C0. 31. a. 87. b.88. » Lktlet. ^. 86. ^ Littlet. §. S7. 

* Stamf. P. C. 182. Poll. 23. a. 2 H, H. P. C. 399, 
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The King fhall not name any one Lord^ or the I 
in his Writ, for that is not decent nor becoming the I 
jefty of a King ; and in fuch Cafe Variance between 
Obligation and Writ (hall not abate the Writ **. 

Upon a Plea to the Jurifdiftion of the Court, 
Defendant Ihall not conclude Judgment if the G 
ought to have Conizanct^ but Judgment if the d 
will have Conizance \ 

And where a Man pleads in Barr againft the Ki 
he fhall conclude Judgment if the King will ie c 
weredK 

The Law conftrucs Things, 

88. JVitb Equity and Moderation. And therefore 
It moderates the Striftnels of the Law itfelf. 

In abridging, dimini(hing, and mitigating the Se 
i*ity thereof, and in'mollifying its Stridtnefs*. And t 
is a Moral Virtue, as Plowden^ faith, and may appear 
Ariftotle, who defines it xarofAwfA* ri vofMs n iAX«*ir« 
To^ Koc^^Xa^ A CorreSiion of the LaWy where it w defe£i 
hy reafon of the Generality thereof \ 
[15] It is no Trcfpafs for a Man to beat his Apprent 
with moderate Correction ^ ; nor to take and carry aw 
the Wife of another Man againft the Will of her Hi 
band to a lawful Intent, as to fue a Divorce againft I 
Hufband, to have the Peace againft hitXK before 
Juftice of Peace *. 

A great Part of the Profoundncfs of the Law, il 
Man confiders the Reafon of the Law, is grounded u 
on this, and the other Kind of Equity which was befor 
of both which Plowden in the Cafe of EJion and Stu^ 
difcourfes at large, and fhews very well the, Nature 
them as to the Interpretation of Statutes ; but th- 
have a greater and more refplendent Ufe in the Exp 
fition of the common Law itfelf, as in the Cafes he 
put. ^ 

89. // reftrains a general ASl^ if there he any Mifcht 
or Inconvenience in it. 

** 8 H.6. 23. b. « Poft/56. a. Raft. Entr. loi. a. pi. 3. 1. Mo 
Entr. 2. f 47 Ed. 3. 11. iDr. & Stud. 1. i. c. 16. '»Plowd.46 
* Apft. Ethic, lib.5. cap. lO- ^ 21 Hd. 4. 53. ^ 21 H. 7. i 
Noy's Max. 13. 
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Tenant for Life leafcs for Life without faying for 
whofe Life ; this fhall be intended for the Life of the 
jLeifor, for otherwife it fhould be a Forfeiture of his; 
Eftate \ 

Where one grants a Common for all Beafts^ ; yet he 
ftall not have a Common for.Goats nor Gccfe, nor other 
Beafts not commonable °. 

Where a Man makes a Feoffment of all his Lands 
within the Town of D. with Common in all his 
Lands, this Common fhall be intended within the fame 
Town of D. and not others ^. 

The Law conftrues Things 

foi; the better ; and therefore it conftrues, 

90. Evmy An to be lawful^ wbert it is indifferent if H 
h lawful or not. 

If a DifTeizee comes upon the Land, and does any 
A6): fo that the DifTeizor might have an Action againft 
iim if he were a Stranger, the Law laith, that fooner 
than he ihall be puniihed, his Entry was with the Intent 
to be remitted p. 

In an Adtion of Trefpafs, of two Trcfpafles, and two 
Iffucs joined, triable in two Counties, the one in Lon- 
don, the other in Middlefex, if the venire fadai iffues to 
the Sheriff of Middlefex only (without faying what 
Iffue to try) this Ihall be taken to try the Iflbe ia 
Middlefex only, for by this Means the venire facias is 
lawful, and not to try the IfTues in both the Counties, 
which is againft Law. And for this Reafon this is a 
Difcontinuance of the liTue in London, and not a Mif« 
continuance **. 

CHAP. IV, 

Of LaW'ConliruSiions which are genuine^ 

TH E foregoing Rules were fuch as were derived 
out of other Sciences. Thefe that follow are pe- 
culiar to ourfelves, and are called Law-conftrudions. 

*Co. Litt 42. a. I8^ a. b. " Plowd 161. Poft. 36. a. b. 
'36 hi![, pi. 3. p. PJowd. 92, 93. ^11 H. 7, 5. 

And 
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And thcfe arc genuine, or feigned. Of the firft'S< 
are two Notable Grounds. 
The Law conftrues Things, 

91, Reafonably. 

r{ji An Abbot grants a Corody to one and his Serva 
to fit at his Table, he fhall not bring one vd 
hath a bad Difeafe '. 

By a Grant of Eftovers out of a Manor, the Grant 
Ihall not cut Fruit Trees '. 
And therefore, 

92. According to the Intent. 

Upon a Feoffment by Deed of a Manor with an A 
vowfon icippendant, and Livery not made, the Advowfi 
(hall not pafs, yet the Advowfon may pafs without I 
very, but the Intent was that the Manor and tl 
ihould pafs together. 

In a Bargain and Sale of Land and the Reverfix>n I 
Deed, not enrolled, none of them, viz. neither the R 
verfion nor the Land, fliall pafs, altho* that by the De 
without Enrollment the Reverfion may pafs, but t 
Intent was, that both fhould pafs together. 

Where an Abbot is to find a Chaplain by Prefcriptio 
and it is recited by Deed between them that whereas the 
is a Controverfy of and concerning that which the A 
bot hath ufed to do, as above, the Abbot grants by t 
fame Deed to do it, this fhall not. determine the Pi 
fcription, inafmuch as the Deed recites the Prefcriptio 
and fo the Intent of the Deed is only to confirm t 
Prefcription, and not to make a new Grant '. 

9 :? • According to the EfeU, 

Where a Deed takes any Effeft at the firft Deliver 

the fecond Delivery is void ; " as a Deed delivered by 

Infant may not be delivered again at his full Age, f 

it was of fome Eflfcd at the firft, ^and was but voidabh 

but a Deed delivered by a Feme-Covert, or a Reles 

delivered to him who hath nothing in the Land, m' 

be delivered again, viz. when (he comes to be Sole, 

if the Party to whom the Releafe is made, purchafe t 

Land, for the firft Delivery was utterly null and voi 

and of no Effed ''. 

' Plowd. i6u • Ibid. « 21 H. 7. 5. " Noy's Max. < 
* I H. 6. 4. 
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So that, 

/fe, who may not have the EffeSl of a ^bing^ Jhall 
ba've the ^hing iijelf. 

The King fliall not be ' received after Default of his 
Tenant for Life, becaufe the Demandant fhould not 
have" the Effeft of the Receipt, viz. to count againft 
him de novo ; for none fliall count againft the King, 
but Iball fue to him by Petition \ 

Two Abbots may not be Jointenants, for they may 
not have the EfFedl of Jointenancy, viz. Survivorftiip. 

94. ^0 'the moji Validity^ ut res magis valeat quam 
fereat. 

Tenant in Tail makes a Leafe for Life, this fliall be 
intended for the Life of the Leflee "". 

Annuity granted pro canjilio impendendo^ or a Feoff- 
ment ad erudiendum Filium^ or ad folvendum 10 s. is a 
Condition without Worlds conditional ; for that other* 
wife, the Party fliall be without Remedy ^. 
And for this Caufe, 

95. fFhen many join in an A3^ the Law faith ^ it is the [16] 
JiM of him who can beji do it. 

An Ufe limited to commence when my eldeft Son 
(in Ward of the King) i^ married by J. S- he is mar- 
ried by the King and J. S. yet no Ufe arifes, for it 
is the fole Marriage of the King. A Patron, who fuf- 
fers an Ufurpation by fix Months, grants an Annuity 
to J. S. until he be promoted to the Benefice by him, 
and afterwards he and the Ufurper join in the prefent- 
ing the Grantee, yet the Annuity is not determined ^. 

The Difleizee, and the Heir of DifTeizor in by De- 
fcent make a Feoffment by one Deed and Livery, this 
is the Feoffment of the Heir only, and the Confirma- 
tion of the Difleizee *. 

g6. When two Titles concur^ the better Title is pre^ 
ferred. 

The Diflcizor leafes the Land to the Difleizee for 
Years, or at Will, now if he enter, the Law faith, that 
he is in, of his.ancient, and better Title **. 

"^ 25 Ed. 3.. 48. 4 Ed. 3. 38. ,2 Tnft. 346. * Co, Litt. 42. a, 
7 Plowd. 141. Co. Litt. 204. a. 236. b. Hob. 41. ^D/erigi. a. 
' Noy's Max, 15. Littlet. J. ^ Littlct, J. 695. 
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97. things Jkall b^ done by him who bath the great ej 
Skill to do tbem \ 

An Obligation upon Condition, that a Bell (haH b 
carried by the Obligee to the Houfe of the Oblige 
(being a Brazier) and there Ihall be weighed and put int< 
the Fire, and then the . Obligor to make a Tenor €< 
agree in Tune, and Sound to the other Bells ; the Obli 
gor fhall weigh it and put it into the Fire, (inafmucl 
as it is not expreffed who fhall do it) for this belong 
to his Office, becaufe he h^th the greateft Skill to d< 


it^ 


If the Condition be, that the Obligee fhall carrj 
to the Shop of the Obligor (being a Taylor) three Yard! 
of Cloth, which fhall be there cut out, and then tha( 
the Obligor fhall . make the Obligee a Coat of it, the 
Obligor, (viz.) the Taylor, is boijnd to cut it out *• 

A Merchant agrees with the King's CoUeftor, thai 
his Merchandize fliall be weighed at the King's Bean^^ 
and the King to have the Subfidies arifing therefrom j 
the Colleftor fhall' weigh it \ 

IfTue joined fhall be tried by tliof? who have the 
mofl Skill, viz. IfTue in Law, that is, a Demurrer by 
the Juflices learned in the Law, &c ^. 

Attendance upon the King to Scotland in the War 
for forty Days, by him who holdeth by Efcuage, Ihall 
be tried by Certificate of the Marfhal of the King's 
Hofl \ 

Difleizin of an Office in the Common Bench^ or 
K azure of a Record there fhall be tried by the Filizers 
and Attornies attending in that Court \ 

98. Void Things Jhall be good to fome Purpofe. 

Leflee for twenty Years takes a Leafe for ten Years, 
to commence prefently, upon Condition to be void 5 
although the fecond Leafe be void upon the Condition 
broken, yet the Surrender, which was in Law, Ihall 
remain good ^. 

Feoffment upon Condition to be void, as if it had 
not been at all, * yet the PeofFee (after Entry of the 

*= 2 Inft. 425. Co. Ljtt. 96. a. *^ 9 Ed. A. 4. Plowd. 15. 

« Plowd. 1 5. f Plowd 1 5. « Plowd. 23 I . Poit. 62. b. ^ Lilt. 
* II Ed. 4. 3. b. ^ Plowd. 107. ^ loH. 7. 22. 
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ofibr for Condition broken) (hall have an Aftion oF 
rcfpals for a Trefpafs done by the Feoffor, between 
e Feoffment and Condition broken. 

99. One iTbing Jhall enure as another. r\y\ 
If the King grants to the Town of D, the fame 

liberties which London liath, this (hall be intended 

the like Liberties ". 

^^ 

.- Lefibr infeoffes Leffee for Life by Dedi et ConceJJij 
ind makes Livery thereupon, this ihali enure as a Con* 
firination °» 

A Man grants the third Prefentation of an Advow- 
^n and dies, the Heir (hall prefent twice, and the Feme 
liall have the third for her Dower, and then at the 

t Avoidance after this, the Grantee (hall prefent, 
h that he (hall have but the fourth ^. 

The King pardons the making of a Bridge, this is only 
good for the Fine for not doing it ; but notwithftanding 
dds he (hall build the Bridge, for all the King's Sub- 
jefts have an Intereft therein **. 

100. In one Things all Things following Jhall hi /»- 
thded. 

By Exception of a Things as in a Leafe % except a 
Clofe, Woods, &c. the Law gives to him ^ Means to 
come to the fame, viz. a Way, or the like ; and where 
tiic Law gives "" Mines to the King, it gives him Power 
to dig in the Land, and fuch other Conveniences to 
come to the Effed thereof. 

Grantee of all my Trees growing in my Clofe, may 
come upon the Land to cut them, and carry them 
through my Land ; and although my Grafs be trod 
down with the carrying thereof, I may not have a Writ 
of Trefpafs for the fame \ 

Vendee of all the Fi(h in my Pond, ' may come to the 
Bank to Fifh, but may not dig a Trench, fo that the 
Water may run out, and by that means take the Fifh ; 
for he may take them by Nets, or other Engints ; 

" 1 1 H. 7. 13. ^ Littlet. 5. 532, o 1 5 H. 7. 7. Dyer 35. pL 30. 
Bac. Elcro. ^4. Co. Litt. 379. a. p 37 H. 6. 4. * 14 H. 8, I. 
^ 2 Inft. 306. 326. 4 Inft. 1 1 X. ^ Plowd. 317. « 2 R, 2. Fits. 
Ban. 237. Hob. 234. ' Hob. 234. 

but 
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but if there were no other Means to take them, ^ 
may dig a Trench. 

I o I . Every A£l »Jhall be conjirued mofi Jlrongly agaH 
the Doer. 

Two Tenants in Common grant a Rent of 20 s. tt 
is feveral, and the Grantee fhall have 40 j. but if thi 
make a Leafe referving 40 s. they Ihall only have 20 
between them *. 

Obligation to pay £20. before the Feaft of our Lore 
Nativity, it is no Plea that he hath paid it, but he flij 
fliew at what Time, for otherwife it fhall be taken, th 
he paid it after the Feaft \ 
And therefore, 

102. A Man Jhall not qualify his own ASi. 
Obligee releafes his Duty to the Obligor until M 

chaelmas, now the Duty is gone for ever. 

Upon a Grant of the Reverfion of three Acres, an 
the Tenant attorns for one, this is good for all «. 

A Parfon makes a Leafe for forty Years, Patron an 
Ordinary confirms the faid Demife for twenty Year 
yet this Confirmation extends, to the whole Term ''. 

103. ^he ConJiruSlion which otherwife the Law wou 
[17] make^ fhall be altered by the fpecial Agreement of ti 

Parties. Modus et conventio vencunt legem *. 

If Houfes let for Years, are thrown down by tl 
Violence of the Wind, the Leflee is excufed of Waftc 
but if he covenants to repair them, an Adion of Waf 
lies, for his fpecial Agreement alters the Law ^. 

Two Jointenants of an Acre exchange it with 
Stranger, they fhall be Jointenants of the Land e? 
changed 5 but if the Exchange be to have the Acre i 
common between them, this is good *. 

104. Special Words of the Parties. 

A Leafe * referving Rent, the Heir (hall have tF 
Rent. Otherwife ^ if it be referved to the Leffor. 

» Noy'sMax. 14. Plowd 140, 161, 171. Co. Litt. 197. a. Per 
22. h. ' Plowd. 104. Noy*sMax. 14. " Ante. 13. a. 18 Ed. 
Fitz. Variance 63. ^ Foord's Cafe. 5 Co. 81. a. * Hob. 40, 16 
y Dr. & Stud. 1. 2, c. 4. Plowd. 29. a. Noy's Max. 16. 10 Ed. 3. 
» Perk. 55. f. 56. g. * 27H 8. 19. Co. Litt. 47. a. Dyer 4 
pi. 2. *» Dyer 49. pi. i. Co. Litt. 47. a. 12 Co. 36, Plow 
171. 2 Saund. 368. Kelwey 88. b. contr. 
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•eofFment in Fee with Warranty to the FcofFee, the 
icir of the FeoflPce Ihall not have Benefit of this War- 
>ty- 

105. Surplufage of Words. 

The ^ Ordinary may refufe generally him who de- 
inds his Clergy without fpeaking the Reafon ; but 
he exprefs a Caufe, which is not lawful (as that he 
rh not his Tonfure, or Clerical Ornament, &c.) there 
(hall make a; Fine, and fhall take the Felon. 
In Value of Marriage^ and Count of a tender of 
■iagc to the Defendant, theTender is traverfablc now, 
►* otherwife it would not have been ^. 
In Information upon a Statute, if he declare that the 
itute was made fuch a Day, where it was made at an- 

T Day, it (hall abate, altho' he need not to hav^e 

rn the Day *. 
iln A<ftion of Debt by J. S. Parfon of D. nultiel v%llz% 

is a ^>od Plea 5 yet he need not to name him Parfon 

D^ 

A Writ of Forgery of diver fa FaSia et Munimenta^ 
Count only of one, the Writ (hall abate, yet he 
ight have faid in his Writ only Fa5ium^. 

CHAP. V. 

Of FiBions in Law. 

^Eigned Conftruftion (which we call Pillion in Law) 
is when in a fimilitudinary manner the Law con- 
ies a Thing otherwife than it is in Truth. And it 
ofaPerfon, Thing, Aftion, or of the Circumftances 
ending the fame, as Time and Place. 

OfaPERSON. 

io6. ^i per aliumfacit per feipfum facere videtur. 

AlTumpfit to a Feme in Confideration of a Thing to [b] 
: performed by the Hufband, if the Hulband agree 
id perform the Confideration, now in an Aftion upon 
ieCafe, he may count that the Aflumpfit was made to 
rimfclf \ 

« 9 Ed. 4, 28. b. d Dyer 255. pi. 6. • Plowd. 84. ^Plowd. 
If 8 20 H. 6. 42. ^ 27 H. 8. 24. No/s Max. 17. 
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If a Servant fell my Goods, and I agree; ih art A 
tion of Debt, I may fuppofc that he bought theixi 


me ^ 


Of tHlNG S^ we haveth'efe two Rules. 

ioy. A Thing which comes in lieu of another TJbh 
is as the Thing itfelf 

A Man fhall recover in Value againft the Heir, (u 
on the Warranty of his Anceftor) the Lands which 
took in Exchange for the Lands dcfcended 


k 


L 


Upon a Manor given by Fine, a Scire Facias lies 
the Tenancy, which afterwards efcheats ^ 

If a Manor defcends to an Infant, aqd afterwar 
the Tenancy efcheats, he fhall have his Age of this 
a Precipe of the Manor, and fhall vouch of the T 
nancy by Reafon of the Warranty made of the M 
nor, for the Tenancy carhe in Lieu of the Service 
And fuch Land efcheated fhall beAfTets by Defcent "*• 

108. Things which amount to the fame ^ are all one wi 
the principal Thing;, 

Continual Claim made by Mulier- Puifne^ takes awj 
and deftroys the Right of Baftard Eig^ fbr this 
mounts to an Entry **. 

A Leafe for a thoufand Years; is a Leafe for Years 

A Leafe for Years^ and Releafe, amounts to a F 
offment p. 

A Lieenfe to occupy Land for a Year, is a Leafe f< 
a Year \ 

And therefore, 

109. A Thing which ought not to be done i is as if 
was not done. 

A Rent Charge granted without the Words profe 
Haredibus ; Granted brings a Writ of Annuity again 
the Heir, and hath Judgment to recover, yet he fha 
diflrain afterwards, foi* the Heir was never chargciabl 
fo that upon the Matter^ this was never ady Eleflic 
^tall\ 

* Noy's Max. 17. k 18 H. 3. Fitz. Recov. in Val. 26. ^ 48 Edf. 
II. "6H.4. I. " 14H. 4. 9. *i4H. 8. 13. Broo 

PiiH. 4. 33. 95H. 7. 1. Bro. Leafe 30. 'Dyer 344. pi. 
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, Leafe for Years of a Houfe and Injplemcnts refcrv- 
Rcnt, the Executor of the Leflbr receives the Rentj 
this is not Affets in their Hands, for all belongs to 
Heir •. 

110. So of a Thing dpne at a Time when it ought not. 
A Man feized in Fee leafcs for ten Years, and af- • 
wards fells it, and takes it back to him and to 

Wife, they leafe for twenty Years rendering Rent, 

Huiband dies, the Wife accepts the Rent during 
e ten Years, now by this the fecond Leafe is not af- 
mcd, for Acceptance; ofa Rent before the Leafe com- 
enccs, and fo before any Rent is due, is i^ot any Ac«- 
iptanceS 
Matter pleadfed ordifclofed not in due time,, i^'as if 

was not pleaded at all : As in an Adion of Debt 
an Obligation, and count that the Defendant was 

full Age at the Time, the Defendant fhall not take 
raverfe to this, but only fhall fay, that he was with- 

Age, and the Traverfc fhall come on the Part of the 
laintifif. 

tbeCircnmftnnceofTlME^ tbefe two Rules do ielong. [^8] 

111. Priority of Time is in refpeEl of Things done to^ 
\tther. 

A Devife of a Term to the Son, and that his Wife 
all have it during the Minority of the Son ; this 
all be firfl a Devife to the Wife, and afterwards to 
e Son when he comes tb his full "Age. 
A Man grants his Reverfion of Land, and' by the 
me Deed grants a Rent out of it to another, and de* 
ivcrs the Deed to both at one and the fame time, this 
dial! enure as to the Rent firft. 
112* Which happen in an tnftant. 
Mefnalty of Land holden in Chivalry, defcends to 
Tenant * of the Land, altho* that the Mefnalty is at 
€ fame Inftant extinft, yet the Tenant fhall pay Re- 
icf, if he be of full Age, or fhall be in Ward, if he 
within Age ''. 

•Dyer 361. pi. 15. * I Ed. 6. Bro. Acccptanct i8. " PIowc'. 
VidcPoft46. b, * ;iH. 7. 12. 
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. . Land wnn to A. for the Life of B. Remaindii 
the right Heirs of B. this is a good Remsunder, a 
be may not have a right Heir during his Life. I 
fullices that the Remainder doth veft at the fami 
ftant that the particular Eftate determines ''. 

An Exchange of Land to have a Rent*Charge oi 
the fame Land is good, altho' it be in an Inftanc (ib 
the Rent merge in the Land) for the Law Accc 
the Exchange of the Land to be firft executed ^. 

113. things which relate to a Time leng befort^ 
its if ihey were dene at the fame Time. 

A Feme, who is endowed by the Heir, fhall be 
to be in immediately from her HufBand, fo that if 
Hufband were a Dilfeizor, and the Heir in by DeA 
yet the Difleizee may enter upon the Feme '• 

Goods taken out K)i the Pofleffion of an Executor 
refufes, and afterwards Adminiftration is commits 
J. S. J. S. may have AAion of Trefpafs, and : 
fuppofe, that they were taken out of his own Poflefii< 
for he (hall be faid Adminiftrator from the Tim 
the Death of the Teftaior \ 

Thefe Rules of common Reafon do many Ti 
crofs and cla(h with> one another ; whence a 
the great Difficulty we meet with, when any i 
is to be argued : But for the Help thereof 
general Ground is according to the Rule 47 
That 

114. Tbofe prevail which are of the moft excellent 
perfeS Reafon. 

r^i Debt does not lie except it be upon a ContraA w 
there is S^uidpro ^0 ^ (Rule 48.) yet if I promife 
Surgeon ^io« to cure a poor Man, or to a Labo 
/id. to repair the Highway or a Bridge, there t 
are Works of Charity, as ^^ pro ^0^ and Debt 
for them (Rule 64.) * 

Things executed, where the Hufband is feizec 
Right or his Wife *, fhall not be avoided by Divo 
as Wafle, Receipt of Rent, Seizure of ^ Ward, ] 

* 7 H. 4. 6. Co, Lit. 298. a. r g £d. 4. 6. * Li 

• 36 H. 6. 7. ^ 17 Ed, 4. 5. « Plowd. 305. < 3a H. 8. 
Deraignnicnt 18. 

fentai 


OF LAW. 

&)& CO a Benefice, Gift of the Goods of the Wife, 
tule 46.) But ocherwife it is in Matter of In- 
ly as if the Huiband diicontinue or charge the 
of the Wife, releafe or manumife Villains, &c. 

with Warranty dies, having two. Daughters, 
Ipkt Partition of the Land, now this Warrant/- 
divided notwithftanding the Partition, which is 
own Aft (Rule 52.) For the Land comes to them 

ly by AGt in Law, wiz. by Defent fRule 8.)^ 
rChancellor die before the Privilege of his Ser- 
be decided in BancOj yet this Ihall be allowed 
iftanding the Caufe is removed, (contrary to Rule 
thelt^on is, becaufe that once he had Caufe 
ivilege, and the Aft of a third Perfon, viz. of 
, flnrfl not prejudice him (Rule 70.) ^ 
d po(le0ed of a Term in Right of his Wife, 
ftLeaie 0^ Parcel rendking Rent, the Wife fhall 
Refidue of the Term, but not erf the Rent, 
It.) notwfthftandiiig that it romes in lieu of the 
(Rule 107,) audi be as an Acce(&ry to the fame 

« of a Chapter infcoffe the Dean and Chapter, 
'tf flitUttike by his own Livery (Rule 21.) not* 
ding«\ile23 *"• 
flts iind Declarations ought to be certain (Rule 

l^ Things, which contain an unneceflary Impli- 

^ are good (Rule 108.) as in EjeStione Firma^ and 
of a Lcafe by Tenant for Life, 'tis fufficient to 

^che Lefibr is yet feized without alledging his 

ttpfefsly \ 

«> Information upon the Statute of Ufury, and 
Aat Defendant hath taken per viam et medium 
^fMuatienis^ where it ought to be accommoda- 
»yetgood^ 

^ Ed. 3. 20. b. Bro. Garranty 27. ^ 35 H. 6. j. 

'•4. b. hpcrk. 4!. *D/cr 304. pi. 57, ^Dyct 
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[1^] - CHAP. VI. ' 

Of Pqfitive Laws. 

m ' 

Hitherto have we fpaken of Laws Native ; 
Law of Nature, and the Law of Reafon, 
the Law of Reafon primary, and the Law of Rcj 
ifcondary, and the Rules, Frances, and Colle£ltans 
of them both. And thefe three Laws are as the f 
Moon, and fcven Stars, to giv^ Light to all Ppfi 
Laws in all the World. 
. Pofitive, are thofe Laws which every Coma: 

Wealth makes for itfelf. And of this come ^he Groi 

' • ... 

and Maxims of all Common Laws> for that which 
call the Common l^aw, is not a new and barbai 
Name, and peculiar to the Laws which we profefs, 
|s the right Name of all other Laws. So Eurig 
mentions vojeas? noim ixK»i®^' the Common Law ofGr 
!So alfo Plato defines it ^, where he fpeaks of tht^ Xoy^t 
the reafoning Faculty^ oy ytu9fJk§»&* faith he) fiyfAot v 
^oivov vofA^ iiJL7ruyi[ji.»foti^ which being received by 
common Confent of ' the City, that is, the State 
Common- Wealth, hath the Name of Law, And t 

^ he Calleth. it, ri Xoyio-jtAa rviv dyuyiiv Xf^** ^** * 

rrii; voXidd^ koi¥,ov vb/Aou gVixosX^jutn/iiV. The Golden and Si 
Rule of ReafoHy which is called the Common I 
iThe Place there in Plato, is very notable, for it 
covers the Fountain and the Original of the Com 
Law, it (hews the Antiquity of it's Name, in RfEU 
one with that, which afterwards, and by a more 
Name, is called Jus Civile (^od qwfque Populus 
fibi jus conjlituit^ as Juftinia/i defines it) it fliews 
that the Common Law is no other than Reafon. 
what Reafon? Not that which (^v^py, Man f rami 
himfelf, but refined Reafon, "* which when it is gi 
up, and is perfeft, is rightly named Wifdom, aj 
cero fpeaks ^ and as Plato^in the Place before meni 
cd, faith, when this comes to be S^yiJt,(x, opinio^ feu 

^ Plato deLegibus, 1. u * Co. Litt. 97. b. 12 Co. 
* Cicero dc LegibuF> 1. i. ' 
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How ? toyfA» woXsta^ Koivoifj generally received 
the confent of aJl. -- 

id for this Caufe Laws pofitive, which are dlreftly 
rary to the Laws native, lofe their force, and are 
to be reputed as Laws ar all i ^ fuch are thofe which 
contrary to the Laws of Nature. Such was the 
of the Egyptians, where' Women were put to 
tandize and the Affairs, of the Common- Wealth, 
the Men to keep the Houfes ^ Such was alfo the 
oJ the Thracians, where Id leneft and Thelt were 
Things commendable V So if a Law* were 
;, that a Man might commit Adultery, forge falfq 
or the like. And' this is fufficiently plain and 
feft to all, being of fuch Things as are againil the 
of Nature. But inafmuch as the Law of Reafon is 
m, but by fuch as can judge well, and by thefe alfo 
imperfectly known (as wc have Ihewn before) for 
Reafon a Gafe is the more difficult to be known; 
LaN* s (hall be faid to agree, or difagrce to the 
; only in general, (as fuffices in this place, and to 
prefent Purpofe) it is tmly faid, an^ ought to be 
ited to by all, that the Laws which do in reality 
itradift the Law of Reafon, are null and void, ad 
as thofe which contradifl: the Law of Nature ^. 
^ofitive Laws, are of fundry and divers forts, ac- 
ting to the feveral and divers Conftrudlions of par-, 
liar Places and Countries. Such were the political 
fs of Mofes, which he fliewed to the Jews ; the 
:nt Lawis of the Greeks ; the twelve Tables of the 
lans ; and as many difierent People as there are^ «fo 
ly different Laws are there. And as thefe Lawl^ 
T one from another, fo the fame Laws may be al- 
y and changed, fo long as no Alteration be permit- 
to be made, whereby they (hall clafli with the two 
dn Laws, of Nature and of Reafon. But to leave 
others, fuch alfo is the Common Law of England, 
which in the enfuing Books^ we are to fpeak. 
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CHAR L 

Of the Common Law^ Cuftoms^ Prerogative 

EJlates. 

THE Common Law^ is a Law ufed for Time 
memorial tbrougbcut the ipboU Realm of Engi 
for the Benefit of every Man therein. The very N 
of the Law (for as the Orator faith. Silent Leges 
ter Arma) makes the Difference between it and 
Courts of the Conftable and Mar(hal, which are i 
bli(hed for Matters of War, whqn the Law and Ju 
may not have their current Courfe/ And inafmuci 
the Common Law (as all other Human Laws) bat! 
Place in Civil Affairs, it is by that diftinguifhed fj 
the Spiritual and Ecclefiaftical Law. 7be Realm^ fe] 
not only to exclude "" Scotland, ^ Wales, Ireland % 
the like, where the Common Law does not med 
but alfo to diftinguiih it from the Law of the Admira 
which is for Things done upon the High Sea, and 
within the Body of any County of this Kingdom. I 
for Time Immemorial^ excludes Statute Laws, which 
made within Time of Memory by A& of Parliami 
and laftly, when we faid, throughout the whole Ru 
Cuftoms in particular Places are excluded. 

The Realm of England is divided into feveral Co 
ties, in all thirty«nine ; Kent, Suflex, &c. and ev 
County hath in it feveral Towns, that is to fay, a f 
[b] cinifl:, which anciently contained ten Families, as 
feems, which in fome Books are called Tithings. / 
therefore ten of thefe make a Precinft, which is cal 
a Hundred. Many of thefe Towns have Hamlets wi 
in them. And there are fome Counties, which are < 
of any Town or Hamlet ^. 

> 8 R. «, Fits ContiQoal Claim. 13, Hal. Hift. of the Law l 
* Plowd. 129. Hal. Hlft. of the Law 177. « Plowd. j 


^In iome Counties, Towns, and other particular Places 

the Realm, ; there are fpecial Ufagesi which have 

tn for Time Immemorial there continued ^^ varying 

the Common Law, v^hich we call Cuftoms : As 

iKeot, the Cuftotd of Oavel-k^dj; that all the Males 

equally inherit, and that the *" Wife (hall not lofe 

Dower^ nor the Heir his Liand, where the Hufband 

the Anceftor is hanged for Felony. In London, 

if the Debtor be abfconding \ the Creditor may 

him before the Day of Payment, to make him 

Sureties. In many Boroughs, that the < ypungeft 

flwll inherit, the Wife ^ fhall have for her Dower, 

|. all the Lands of her Hufband ; the Land fhall be 

[i&blc ^ by Teflament, &e. And thefe Cufloms hold 

Place but in a Coonty, Town, Manor, or fuch 

nal Place \ For if a Man will dlead, that there is 

Fuftotn between Merchants througnout all the Realm, 

they may aflign Licenfes over, this is not good $ 

that which is current throughout all the Realm^ : 

te Common Law, and no Cuftom. 

'he People of England are, the King, and common 

bos his Subjeds. 

ic^Kinjg is the Head of the Weal -Public; knme* 
Ny under God ; above all Perfons, and in all Caufes. 
therefore, inafmucb as he refen^bles the Perfoti 
rod, and bears his Image amongfl Men, the Law, 
ibutes to him in a (imilitudinary Manner, the Sha^ 
of the Excellencies peculiar to God, viz. 
^eraignty. All Lands are holden of him ". No 
&ftion lies againft him'' : For who fhall command the 
ike King ? He «fhall not make demand, or tender; 
^ a Leafe is made, referving Rent with Claufe of 
Re-entry *. 

* * Liltd/J. 169. Hob. 86. • 8 H. 3. Fitx. Preferipr. 60. 

^iwig. 5 Ed. 4. 30. Hob. 86. • L'utlct. i6j, 211. »» Litt. §. 
166. ^. Ibid. 167. k 34 H. 8. Bro. Cuftom, 59. . » % H. 
I 10. Flcia. 1. I. c 17. Bra£k. 1. 2. c. 16. • » 7 Ed. 4. \j.. 
?• Litt. I. a. b. • 21 H. 7. 2 Poft. 76. b. PJo. 241. 14 
M. 3. Fleta. I. I. c. 8. pi. 4. 2 Inft. 187. » a H. 7. 8. b. 9. b« 
iovd. 213, 243. Bro.Prerog. 101. Bro. Condit. 125. Bro. £nt. 
'ong. 88. 
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Power. He ^ may command his Subjeds to go ^ 
of the Realm in War ; may make any foreign ^ C 
current here, by his Proclamations:' 

Majepy, He may not ' take, nor part * with -i 
Thing, but by Matter of Record j except a Chattd 
or the like; quia de minimis non curat lex. •--^' J 

Infinitenefsinamanner: Being prefentin all his Gois 
as a Man may fay, in every Place. Wherefore in a Wi 
of Error, where falfc Judgment is given for the Ktn| 
any Aftion or Suit, the Party (hall affign his Errors wi 
out any Scire Facias againft the King to hear Errt 
becaufc the . King is ever prefent in Court. ^ 
this is the Reafon that the Form of Entry of Suits 
the King is fuch ; A. B. Attorney of the Lord 
Kingj who j.rofecutes for the Lord the Kingy < 
comes here into Courts and not the Lord the Ji 
hy A. B. his Attorney^ comes here into Courts 
caufc the King is always prefent in Court. And \ 
is the Reafon, that the King may not be ^ Nonfuitc 
And that all Afts of Parliament which concern 
King arc * general, and the Court (hall take Noi 
thereof without Pleading them ; for the Xing hath 
Intereft in all his Subjedts. 

Perpetuity : Having perpetual Succefllon, and nc^ 
die?, for in Law it is called, the^ Demife of the Kti 
A Gift to the King without more faying, goes to 
Succeffors : For he is a Corporation of himfelf, a 
hath two ''Capacities, that is to fay, a Body Natui 
(in which he may inherit to any one of his Ancefto 
or purchafe Land to him and the Heirs of his Bo( 
which he fhail retain altho' he be removed from 
Eftate Royal) and a Body Politic, in which he n* 

p 7 Co. 7. b. Calviu's Cafe. *i q Co. H4. b. V. MIrr. c 
i-. 3 2 inft. ^y6 f 5 Ed. 4. 7. Poll. ^o. b. Plowd. 2 

5 2 H 4. 7. b M H 7. It;. « F. N. B. 21. k. 7 H 4. 
I H 7. 13. 2 R. 3. 2. 25 Fd. 4. 7. Sed Vide, where a V 
went to the Jnllices to examine the Errors, hoc non obHante* 
Rd. 3. 35, 36. Hill. 29Eliz. 3. Hughes, 308. ^25H. 8. I 
Monfuir, 68. 6 R. 2. Fjtz Nonfoit 13. Co. Lit 139. b, 20 
7 5. 2 Ri)}. Ab. 131. 12C0. 64. * PlQ,yd. 231. y Ploi 

zy], 6 Co. 27. a. 
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ft to hini and his Heirs Kings of England j or to 
and hi&Suctefibrs. 

PerfelHon ; foJ^io Latches, Folly, Infancy, or Cor- 

of Blood is prefumcd in the King ; fo that »«/- 

tmpus cccUrrit Regi^. His Grant may not be 

l(fed for ifon-age *, naltho* it be of Land which he 

in his natural Capacity : By the f taking upon 

the Imperial Crown, the Attainder of his Perfort 

'ofaSo pufged.- 

7ntb'^ He Ihall never be * eftopped ; Judgment fi- 

**ln a Writ oS Right (hall not conclude him. 

y«/?rV^; He may not be a Diffcizor% nor do any 

• Statutes. 

1 Mar. Pari. 2. cap. i. The Regal Dignity with all 
Privileges ahd Preeminencieiy is as fully and entirely 
a Female as Male. \ - 

Out of the Excellency of his Perfoni as out of a 
mntain, iffue divers • Prerogatives which the Law 
ivcs unto him, in Things not injurious to his Sub- 
^8-, whereof fome, which dlclape his Prerogative irt 
'hings which in their Nature appertain to Subjefts alfo, 
flwilput in. the Margent ; the others, which are, as a 
Ian may fay, more in the Royalty, being Regalities 
the like; proper to him, fhall enfue by thcmfelves. 
In regard of the King, the Queen his^Confort isPar- 
»l<er of divers Prerogatives above other Women: 
As an Aft of Parliament, which makes all Gifts or 
'rants to her or by her (whether it be between the 
[King- and her, or between her and another Perfon) to 
pf the fame Effeft as if they were between other 
wbjefts without any Benefit thereof to come to the 
^ing, need not be pleaded, but the Court iand all the p, . 
Realm (hall take notice thereof, becaufe (he is a public ^ i 
[fcrfon, in whom all the Subjects of the Realm have an 
l^tereft,- being the Wife of the King, as well as they 

• 35 H. 6 26 t P'Owd. 213, 238, 243, 261. Co. Litt. 43. a, 
JJ^o.Prsrog. 132. , t I H 7. 4. » Piowd. 331. ^ 18 Bd. 3. 
18- 20 Ed. 3. Fitz. Droit. 15. «35H.6. 61. 10H.6 15-. 


Hntry. Congeab. 128. 12 Co. .64 . ^ Plowd. 264. « 12 
^7* 19'. ^ Plowd. 231. Co. Litt, 133. 

have 
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have in the King himiclf* Aifo> (be may hare to he 
ielf the Pofleflion of perlbnal Things durii^ her UU 
So that (he ' may have an Adion 'm» her own Nami 
take by the King's Charter Lands and other Pofleffioiv 
make ^ Leafes^ Feoffments, &c. which (haU be gjcn, 
for her Life, but afterwards the Kiog ihall have thee 
And many other Prerogatives ihe hath, whereof (hs 
be fpoken hereafter. 

His Subjefts are the Members of the Weal-publii 
and are Barons, or Commons. 

Barons we call the Peers of the Realm, who have alj 
divers Privilegesj as fhall afterwards appear, above otb 
Men. 

The Commons are all other Pcrfons in the Realm. 
Statutes. 

25 Eld. 3* Stat. 2. De natis ultra mare. The Qnldrt 
of the King are inheritable by the Common Law^ in whatfi 
iver Place they be bern. 

Ml Perfons bom out of the Allegiance of the Kin^ 
their Father and Mother being at his Jllegiance^ Jhall i 
inberitabky fo that their Mother pafs over the Sea i 
JJcenfe of the Hufband ^ 

42 Ed. 3. cap. lo* confirms this Part of the Statm 
25. Ed. 3. 

The Aflembly of all the Three Eftates, viz. th 
Kingt Nobility, and Coinmonalty, which compofe th 
Body of the Realm, is called a Parliament, and thei 
Decree, an Ad of Parliament ; for without all three 
(as if it be done by the King and Lords, but nothin; 
faid of the Commons) it is no Aft of Parliament \ ^ 
Statutes. 

33 H. 8. cap. 21. Declares and enaSlSj that the King 
royal Jjfent by his Letters Patent under his Great SeOi 
and Jigned with his Hand^ and notified in his Abfence t 
the Lords Spiritual and Temporal^ and to the Commom 
ajfembled together in the High-Houfcy isj and ever wai 
as good as if he were there perfonally prefent. 

S49Aff.pl. 8. »»3H. 7. 14. i Vidcii&izW.s. c.e 
7 Anne» c. 5. 4 Geo. 2. c. 21. de hac re. ^ 4 H. 7. i8, Dyci 
60. pi. 19. Plowd. 79. Co. Litt. 109, 110. z loft. 137, m 

^ Th 
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fftlic Patlkunent ha^h an ab« 
<Po«mr in aliCafes \ as to 
it Laws, td yjudge Mat- 
in l>aw, to try the Life of 
isn, CO re verfe Errors in the 
's Bench \ efpecially where 
is any common Mifchief, 
rfiich the ordinary Courfe of 
Law hath no Means to re* 
rdy, in (uch Cafe this is the 
Court. And all Things 
;h they do are as Judgments. 
nd if the Parliament " itfelf 
V ts it may, this may not be 
(verfed in any Place but iii 
rliament. 

Prercgathe. 

The King may licenfe Things 

liiitnted by Statute; as to 

w Money, " which is made 
'elony by a Statute, and before 
was lawful to be done by 
[toy ; for this is but Mabm pro* 
) but Malum in fc^ as 

nife a Nulance in the High- 

y, the King may not licenfe a Mao to do, but after 
is done, he may pardon it. 

But if a Statute faith, that^ his Licenfe (hall be void, 

re the ^ Licenfe (hall have a Claufe of Non obftante^ 
viz. it fhall (ay, Non obftante any Statute to the con*- 
;;tiary^ or otherwife it is not good. As the Sutute a j. 
fi. 6. cap. 8. is, that the Grant of the King to be. She* 
iiBr of a County longer than one Year, (hall be void, 
iotwithftanding that his Patent have in it a Clau(e of 
Non obftante ; yet with a Claufe of Non obftante fuch 
^tent ihall be good, but not without the Claufe. But 
ocither without fuch Claufe nor with it, can it difpcnic 

• ' 37 Adu pi. 17. I H. 7. 19. Co. Litt. 1 10. a. D/cr, 375;, 
■21 Ed. 5.46. BrOtParkmcBfy i6t ■ 11 H. 7.11.6. •sH. 7. 
t. Fitt. Giant 31, 
^ - ' with 


59 


The Ring It not bmiBd tvy 
Statuiei of ReanuAty except tbey 
concern theCommonweahh, or 
the King be fpecially named | 
•• the Statute Wcftminfter %* 
(Plowd. 14'). 5 Co, 14, b. I Co. 
44.b. 4S. a. 7 Co. 2 1, a. 3*. a. 
1 1 Co. 7*. a. I Rol. Rep. 1 53.) 
which altered the Fee fimpte 
cqnditioaal into an EAate Tail. 
lb. that the Tenant in Tall 
Ihoold not have Power to alien. 
Soil bind the King, lor this b 
for the Good of the Conunoo* 
wealth. And therefore upoa 
Land gtYen to the KLing in Tail, 
a Remainder otcti if the Ki«g 
hath IflfuCy and that Ifliie alia^ 
and die without IflUe, hein th« 
Remainder may 'enter } but if 
a Man be attainted by A€t oT 
Parliament, (4 Ed. 4, 141. Bra* 
Eotre. Cong. 134.] and hia 
Lands forfeited, with a Provifo^ 
that of fuch Landa whoeof \^ 
wat ieiced to the Uf e of another, 
Cefty que Ufe might enter, yet 
the King ia not bound by thii^ 
that is to lay, Cefty que Vit may 
not enter upon him» for it li 
not made for the Public Good* 
Butthe Statute i H, 5. (Plowd* 
%\o.) That in Indi^bnents Ad* 
dition AmII be ^ven to the Payty 
indited, Ihall Und the Ki«g^ 
becaufe Indi^bnents are ttioe 
fpecially named* 
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with ^ Statute before it is ip»de : Wherefore a Licenfc 
to carry ** Bell -metal out of the Realm, notwithftand- 
ingany Statute made or to be made, i$ no;: good» if a 
3tatute be afterwards made to prpMbit it; forihe may 
not diJpenfc with an Aft of Parliament before it be 
made. 

CHAP. II. 

[b] ~ Of I'hajon. 

TH E Commoo Law hath ** two Parts ; the one 
concerns the Puniifhment of Offences •, the other 
Matter of Poffeflions. 

; Offences are Things done againfl: the Crown and 
Pignity.of the King. 

The Laws which punifh them are called Penal 
Laws. 

' There are divers Satutes made, by which the Penalty 
of rnany of thefe Offences is incfeafed, fometimes By 
corporal Pain, fometimes by pecuniary Mulfts, or in 
other Manner; and alfo the Number of Offences is 
much enlarged : And thefe are called Penal Sututes : 
All of which ought to come in amongft the Offences 
her,e put', difperffed under their feveral Heads ; or, con- 
fidering how many, and very intricate, and perplexed 
they are, and there is hardly anv Part of the Law to 
which they have not fome Refptct, I have colledled 
them, viz. {the Effed and Subftance of each, with its 
Penalty) in a Body by themfelves. 

And becaufe it is proper that every Man fhould un- 
dcrftand them, I have put them in Englifh, to be pub- 
lifhed hereafter, if there fhould be Occafion ; for which 
Caufethey are here omitted. 

Offences are fuch as the Law intends and prefumcs 
to be done vi & armis^ or contra pacemon\y. 
•• Offences vi t? armis, are the criminal Offences of 
Treafon, and Felony, and Trefpafs ; for in every Indift- 

P Dyer, 52. a. ^ They may be called, Aio^BuriKrj xj KnTu^*. 

ment 
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t and Inqueft of Trcafon^ Murder, Felony, TrcC- 

, vi iS armis (hall be alledged, oryc is not good'. 

Treafon % which is alfo called High-Treafon, or 

Trcafon, to diftinguiHi it from Pc^it^TrpafoBi 

ban Offence againft the King and\his |loyaI Majefly; 

is when a Man doth comfajs or.imagm the Deash. of^ 

iur Lord the Kingy cur Lady Us Companion^ , or of 

AHr eldeft Son and Heir :\ For if a Man iotend^th^ \ 

l)eath ot the King, and proves }t by any overt* Matter^ 

as by Words ', or the like, ^hls Js High Treafpn^ be-j 

" ufe he is the Head of the Commbnwealtb 5 but it is 

Felony, unlcfs fome A^l be done-, or if a Mar^ 

lolates the Companion of the Kingt or the eldeft Daugb- r •% 

•■ of the King unmarried^s or the \ Companion of the, 

fft Son and Heir of the King ; or if a Man levies 

'or againft our Lord the King in his Realm^ or be 

Cerent to the Enemies of the faid Lord the King in 

is Realm^ gi*^i^g ^0 them Aid and Comfort in his Realm^ 

bimfelf or by other s^ and be thereof probably attainted 

ij overt AS. ] 

Statutes. . 

25 Ed. 3.. Of Treafons, cap. 2. Declares the Con^moif 

Law to befo in the fame fVcras above ^ \ ^ . 

For Treafon a Man "* fliall be drawn, hanged,' and 

quartered ; viz. " the Judgment is. To be remanded to 

the Place from whence he came, and from thence to be 

drawn upon a Hurdle unto the Place qf Execution, and 

there to be hanged up by the Neck, anc^ to be cuj 

down alive, and his Entrails and privy Members to 

be cut from his Body and burnt before his Face, and 

his Head to be cut off", * and his Body divided ip four 

Parts, to be difpofed of at the Will of the King. 

But a Woman ** fhall be drawi>, and burnt,; not 
(quartered : and this becaufe of the Pccency and Com^- 
ImefsoftheSex. . ; 

V 

' Vide 37. H.'8. c. 8, 4^ 5 Anne,<:. 16, Ifex v. WiAd. 2 ^^K. 
Cafes fo. 13. * Crimen laefae Majtllatis. V. ztjEd.'j c: 2. ' 13 
H. 8. rz. Fineux. " i H. 4. i. "^ St. PI. Cor, 182. Fleu, 
lib. 1. cap. 1 6.- Bac. Caf. of Treafon, cap. 2. - ^ St. P. C. ibid. 
Antea. 14. b. Bac. fop^a. . • 

CHAP. 
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CHAP. IIL 

Of Fait Treajm. ^ 

SUCH is Trcafon. In Felony ■ Acccflkrics before 
the Faft^ viz. chofe who procure or command ano« 
ther to do the Felony, and alfo Acceflkries after the 
Faft, viz. thofe who know of the Felony and voluntarily 
maintain the Felon, (as if he have received one, who 
hath efcaped for Felony, in his Houfe, and Ihut up 
the Door, by which the Country fuppofes him to b<^ 
there, and he efcapes without being purfued by any : 
Or if he aid him wich Money, but not if he give him 
good ^ Advice, or fpeak and write for his Deliverance %) 
thefe are guilty of the fame Oflfence. 

Felonies are fuch, for which a Man (hall lofe Life 
and Limb ; or Felonies of another Nature. 

Thofe for which he fhall lofe Life and Limb, are 
Petit Treafon ; or Felonies for which a Man fhall be 
hanged only. 
I'^J Petit Treafon is the killing of any one to whom pri- 
vate Obedience is due« as his ^ Mafter, "" Miftrefs, altho* 
ihe be but the * Wife of his Matter, his • Father, Mo* 
Cber, or if the Wife kill her ' Hulband. 
Statutes. 

15 Ed. 3. cap. 2. Of Treafon. Declares the Law fa. 

For this Offence a Man (hall be drawn and hanged, 
and a Woman, (not only where (he murders her Huf- 
bind, but altho* (he be only bis < Miftrefs, or the like), 
Ihall be burnt. 

CHAP. IV. 

Of Murder J HbmiciJe, Burglary, Robbery, Liarceny^ 

EElonies, for which a Man (halll be hanged only, 
are fuch as concern the taking away of Life ; or 
ccny \ 

« Plowd. 475. a loft. 183. 3 Inft. i%%. % Ed. 2. Fitz. corone 
427. y 26Aff.pL 47. 3lnft. 139. ^ 22Air. pi. 49. < i2A£'. 
pi. 30. ^ 19 H.6. I7. 3 Inft. 20. • Bac. Caie of Pet. Treafon. 
2t£d. 3. 17. b. jiaft. 20. ^iR. 3.4. 15 Ed. 2. Pits, co- 
rone 383. c 12 AC pi. 30. Bac. Cif. df Petit Treafon. ^ 1 R. 3. 4* 
21 Ed. s. 17. b. 

3 That 
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That which concerns the taking away of Life, is 
dony of the Death of a Man, or^Feionies for which 
Life is likely to be in danger. 
Felony of the Death of a Man is the killing of a 
hrn ^ akho* it is not baptized i but to kill ^ an 
t in ventre fa fftere^ is not Felony. 
[But if the Party live a Year after the Stroke ^ ot 
fon given him % or the like, it is not Felony. 
Felooy * of the Death of a Man» is Murder^ or 

ce-medley. 
Murder, w'hich is of Malice prepenfe ; as if one, of 
fe to kill his Wife, ^ve * her a poifoned Applet 
(he after that fhe hath eat a fmall Piece of it, gives 
Remainder to one of their Infants, which the Huf- 
to avoid Sufpicion fuffers him to eat, and he die 
die Poilbn, this is Murder, altho' the Wife did not 
for the Poifon given of Malice prepenfe to|one, 
kh by chance procured the Death of another whom 
did not intend to kill, nor had any Malice againft) ^ 
1 be as great an Offence, as if it had received the i 

ed Efieft, inafmuch as it proceeds from an ei<tl 
malicious Intent. 

Statutes. ' ^ r 1 

Marlbridge, cap. 25. Killing by Misfortune /hull net he t^^J 
if^ed Murder. 

Cbince-medley, which commonly hath the Name of 

kide, is that which Is done without Malice pre« 

&i ^ as if certain Men aiTault J. D. to kill him, and 

. (who hath no .Malice againft him, but being in 

Company, and feeing them fighting) takes part 

iiddenly, and with the others (trikes J. D. fo that he 

this is Chtoce-meJley in J. S. 

Statutes. 

Vide 2 1 Ed. i . De Malefadionibus in Parcis. // 
fkill not be Felony in a Forefter^ Parker^ or 1Varrener\^ to 
hll MalefaElors there ^ if they will not render themf elves ^ 


I 


St. P. C 21. c. "^ 3 Aff. pi. 2. ' 3 Ed. 3. Fitz. coronc, 
303. » St. P. C. 21, d. n St. P. C. 19. • Plowd. 474. 

9 Co. 81. Bac. Elcm. 80. 1 M. H. P. C. 436. i Hawk. P. C. 
79. » Plowd. 100, 101. 

But 
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But the killiDg of him who attempts to Tob him in 
the ^ High- way, or in encompaffing ' his Houfe to buns 
it, tho' he doth not burn it, by which the Owner comef 
out, and kills ^ny of, therp, is not Felony. 
Statutes. 

24 H. 8. cap. 5. Declares t1;e Law fo^ andenails tin 
' f^e. ; 

Offences for which the Life (hall be in danger, arc 
Burglary or Robbery. 

Burglary is the breaking and ehtring of a Houfe i^ 
the Night % with a felonious Intent to kill or to fteal, 
altho' that no Man be killed, nor any thing be ftolen. 
And fo it is to break a Stable * parcell of , a Houfe, but 
not to break his " Clofe to ki'l him, nor to break his 
,. rHoufe; if ,it eg but to beat him, nor to break his Houfe 
to kill him, if it be in the Day ", 

Robbery is the taking any thing from the Perfon of 
another by Affault in the High-way \ But if nothing 
.* be taken, altho' he command him to deliver his Purfe, 
or if money or other thing be taken without ^ putting 
him in Fear by Affault and Violenpe, i? is no Rob- 
bery. ; 
Such -are the Felonies which concern the taking 
away of Life. 

Larceny *" is the fecret taking the Goods of another 
that amount to above the Value of 1 2 J. without Pre- 
tence of Right to them ; and therefore the Property is 
not *^ altered by this, as it is in Trefpafs, (o that upon 
the Appeal of the Party he (hall have them again. 

Hoftlcrs * (hall anfwer for the Goods of their Guefts 
ftolen ; altho* ' that the Hoftler fuffer him to have a 
[b] Chamber by himfelf, and deliver to him a Key to keep 
his Goods. But if the Gueft fuffer with Good Will a 
Stranger, with whom he hath no Acquaintance, to 
lodge with him in his Chamber,. and the Stranger ileal 

^ ^ 26Air. pi. 32. ' 26A(r. pL 23. « 22 Ed. 3. Fitz. Corone, 
264. 22 Aff. 39 95 3 Inll. 65. ^2 Ed. 6. Bro, Corone^ 

180. « 13 H. 4. 7. b. ^ St. P. C. 30. b. * Dr. 8c Stud- 
1. 1. c. 8. 3.1nft. 6S. * 9 iEd. 4- 26. ^ Dyer, 224. pi. 30. 
« V. Stat. Weftm. 1. cap 15. «» 4H. 7. 5, * Dr. & Stud. 
1.2. c. 42. ^ 22 H. 6. 21. b. 

any 
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thing of him, the Hoftler ihall not be charged: 
rwife if the Stranger be lodged there by the 

CHAP. V. 

Of Petit-Larceny. 

'Glomes of another Nature, are Petit-Larceny, or 
Maihem. 

^etit*Larceny is the Stealing of Goods which do not 

at J to above the Value of 1 2 i. For Petit-Lar- 

* is Felony, fo that a Man may juftify for this the 

of him a Felon \ and the Indi£bment (hall be, 

likntci cepiti For this a Man fhall not bo 

CO Death, but fhall be corre<^ed according to the 

ion of the Jufticcs f . ^ 

C H A P. VI. 

Of Maibem: 

Aihcm * is when any Member is taken away or 

difabled, whereby a Man is lefs ftrong and ca« 

of fighting ; as to cut off a Finger ^ of. one's 

J to knock * out the Fore-teeth ; to put put 

^s*Eye, &c, Otherwifc it is to knock out the* 

" *rs, to cut his ^ Ear, ^ Nofe, or the like, for thefc 

ItutBlcmilhes. 

id this is *" a Felony, whereof a Man fhall count, 

the Defendant fclonice maimed him ; and may * 

tt againft fome as Principals, and againft fome as 

Taries, againft whom nothing ^ fhall be done until 

I Dr.& Stud. lib. i. c. 8. Weftm, i. c. 15. 3 Infl, 109. • 27 H; 
»*• 1 41 Ed. 3. Fitz. Corone, 45 1. * Vide the Statute of , 
^^4jCar. 2. cap. 1. Of Maiming. ^ 28 Ed. 3. 94. « 8 H.4. 
i Fit*. Coron. 458. ^ Flcu, 1. i. c. 40. St. P. C. 38 h. 
P^,li. C.40. ^ Ibid. S. p. C. 38, « Vide 22 & 23 

F 2- CI. k 5 H. 7. I. b. 40 AfT. pi. 9. * 41 Ed. 3. 

FTrcfp. 199. k Stat. Weftxn. i, cap. 14. Flcta, 1, 1. c. 27. 

F the 
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the Principals are attainted or outlawed ; for it is 
of the Nature of Trefpafs. 

Alfo in * Maihem, in ancient Time, an>i yet 
Render of Law (altho* it is never ufed) a Man Iho 
lofe Member for Member -, but n6w, as in Treip 
he Ihall only make a Fine to the King, 


S' 


CHAP. VII. 

J. 1 Of Trefpafs ivttb Force, . 

UCH are the Offences , of Treafon and Fclo 
In Trefpafs with Force, the Party (hall °* maki 
Fine to the King. And this is the Reafon, that 
Aftion of Trefpafs ° does not lie now for the Lcflee ; 
Years againft his Leflbr, altho* he diftrain witW 
Caufe, becaufe the Statute of Marlbridgc, cap. 3. fai^ 
That the Lord Ihall not be punifhed for the fame 
Fine and Ranfom, which he fhould be, if he were j 
tainted in this Aftion. 
Prerogative. 

And for this Fine he fliall be irnpr^foned until 
J)ay it ; for to every Fine ° Imprifonment is incidej 
and always when the Judgment is, ^od Defenai 
€apiatur^ it is as much as to fay, §luod capiatur qu 
ufque finem fecerit. And after Tender of the Fine 
the King may not rightfully detain him in Prifon. 

And therefore where a Man is adjudged to pay 
Fine to the King **, Capias pro Fine lies* 

Trefpafles with Force are done to the Perfon of 
Man, or to that which he hath. 

Thofe done to the Perfon are with Violence, or Pr 
tence of Violence. 

With Violence is Rape, or corporal Damage. 

Rape is a carnal Abufe of a Woman againft b 
Will. But if the Wom^n conceive where Ihe is carnal 

* 18 Ed. 3. io. Co. Litt. 127. a. Vid. Bac. Elem. iii. and at d 
Day the Statute oF Maiming fupra. ^ 19 H. 6. 8. Bro. Fines p 
Contempts, 22. " 5 H. 7. 11. 2 Inll. 105. 44 Ed. 3. 20. 
4 Co. 1 1 . b. 9 Co. 76. a. 10 Ed. 4. 7, a. 11 H. 4. 78. b. 9 H, ' 

i. a. Plowd. 66. « 8 Co. 59. b. Co. Litt. 126. b. p Bn 
nprifon. 100. 11 Co. 43. b. 2 fiich, 198. 1 i H. 7. 20. 

abufed 
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fed, It IS no Rape \ for Ihe may not conceive, ex- 
that Ihe confent. And this was not * Felony at 
Common Law, which is proved, in that it is not; 
irable in the Leet as a Felony, but as a Trefpafs. 

Statutes. 

Vide Wcftm. i. cap. 13. Jfter 40 Bays the King 
Ihave the Suit^ and the Party Jhall be imprifoned for 
Ttars^ and afterwards fnall he ranfomed at the Will 
%t King^ and if they have not wheriewith^ theyfhall be 
$d by longer Imprifonment^ as the trefpafs requireth. 
ideWellm. 2. cap. 34. He fhall have Judgment of 
mi of Member ; and altho" the Woman confent after' 
'isy jet he fhall have the like Judgment^ viz. at the 
of the King. 

ide 6 Rich. 2. cap. 6. Where a Woman confent s to rb] 

Ravijher^ both are difabled to have any Heritage^ 

^r, or joint Feoffment after the Death of their Huf- 

and Ancefiors ; and the next of Blood of the Wo- 

and of the Ravifher^ to whom the fame fhall come 

the Death of the Woman or the Ravifher^ fhall 

't fitle to enter immediately ^ . and bold it in hereditary 

J. . ^ 

htUufband^ (or if fhe hath no Hufband^ the next of 
} fhall have the Suit againji the Ravifhers^ of Life 

Uf Member y altho*^ the Woman confent after: And 

'defendant foall not wage Battel. 
rporal Damage is Battery, or Falfc Imprifonment; 

attery is the wrongful beating of one: But if a 
will take my Goods^ I may lay my Hands upon 

) and hinder" him, and if he will not leave them, 

ay beat him rather than he Ihall have them ^ 
Falfe Imprifonment is a wrongful Reftraint of one's 
^^\ as the arrefting "a Man againft his Will 
* it be in the High-ftreet, and he is never put in 
^ or in any Houfe \ detaining ©f a Woman againft 

Will "■ after . that he hath ravilhed her. So if a 

fer irnprifon ^ one without Caufe, and deliver the 

9 Ed. 4. 26. St. P. C. 24. denied for Law in i H. H P. C. 
: 'zlnft. 181. 1 H. H. P- C. 627. 2 H. H. P. C. 172, 
W- 4- 28. b. 2 Finch's Law, 203. « 22 Aff. pi. 85. ^ 43 
J.20, w 22Ed. 3. 45. 2 Finch^ 202, 203, 

F 2 Key 
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Key of the Houfc to a Servant, who hath notice of the 
wrongful detaining of him, if the Servant doth not fet 
him at liberty, he Ihall be puniftied in an Adtion of 
Faifc Imprifonment. But if the Imprifonment * be 
upon a falfe and feigned Suit, as in fuing Execution 
upon a Statute- merchant when the Money is paid, yel 
no Adtion of Falfe Imprifonnient liesj for he is im" 
prifbncd by Courfe of Law. 

Thofe with Pretence of Violence, are AfTault, oi 
Menaces. % 

Aflault is when one unlawfully fets upon the Perfor 
of any Man ; as if he offer to beat him, tho' he do noi 
beat him in deed ^ -, if he ftrike at him with a Hatchet 
or the like, tho' he do not hit him *. 

And to this Head belongs * lying in wait, befetting 
the Manfion-houfe of any Perfoh, and not fuffering hij 
Servants to come in and go out, &c. 

Menaces -f are threathing Words to beat any one 
or the like, for the Fear of which he lofeth his Bufinefs ; 
for Menace alone, without other Lofs, does not mak( 
the Trefpafs, but both together. 

The other Trefpaflcs with Force, are touching hii 
Land or his Goods, being with Presence ef Title 
And hereupon by the Trefpafs the Propei*ty of Coocii 
is altered * ; fo that in Trefpafs the Plaintiff may noj 
declare that the Defendant took his Horfe at S. anc 
f 26] carried it to D. and there killed itag;ainft the Peace, &c 
for by the wrongful taking, the Property being deveftec 
out of the Plaintiff, and vefl'ed in the Defendant, ii 
follows that the Defendant could not kill hjs owr 
Horfe againfl the Peace, 
Stdtutes* 

Vide Weflm. 2. cap. 34. For Women carried awa^ 
with the Goods of their Hujbqnds^ the King jhall bavi 
the Suit. 

» 43 Ed. 3. 33. T 40 Ed. 3. 40. 2 Finch, 202. * 22 A/T 
pi. 60. * Raft. Entr. 610. b. pi. 3. f 18 Ed. 4. 28. 7 Ed. 4 
34. 2 Finch, :^oi. 2. « Vide Ante 24, a. 17. AiT. pi. 64. 
a Finch, 199. 

CHAP. 
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CHAP. VIII. 

Of Trefpajfes againfi the Peace. 

IN Trefpafles againft the Peace only, the King fhall 
have an Amercement, viz. a fmall Sumof Money ♦• 

The Queen, the Wife of the King, fhall never be 
amerced % and therefore a Writ by her is good, altho* 
it hath not the Claufe, Ji fecerit te fecurum^ for flie 
fliall not be amerced at her own Suit. 

The Amercement ** of Peers of the Realm is 100 S. * 
As if in an Aftion of Trefpafs againft two, for chafing 
and taking two Does, one Defendant is found not 
guilty ; and the other guilty of taking one Doe only ; 
here the Plaintiff, if he be a Peer of the Realm, fhall 
be amerced 200 S. oneiiundred S. againft him who was 
found guilty, and the other hundred S. againft him who 
was acquitted of one of the Docs.. 

Thefc TrefpafTes are Wrongs, or Falfhoods. 

Wrongs, as where one converts my Goods to his own 
tife: Where the ' Sheriff fuffers one in Execution for 
Debt to go at large :' If the. Smith ^ prick my Horfe 
(for it is the Duty of every Artificer to do his Art duly 
and truly as he ought) but not if he takes upon* him * 
to cure him, (yet that is without Warranty) and when 
he hath done all he can the Horfe dies : If theGoaler, 
when one is committed to Goal, puts upon him fuch a 
Weight of Irons, or otherwife ufes him fo hardly, that 
he becomes lame thereby ; and the like. 

Falfhoods, are in Words, or in Adion. 

In Words, as Slanders malicioufly uttered, by which j., ^ 
a Man may be drawn in danger of the Law, that is, '• ^ 
where he i? accufed of any heinous Crime, as that 
he is a Thief *^, perjured^, or the hke, or that 

• 8 Co. 59. b. » Bro. Amercem. <3. 18 Ed. ^. 2. F. N. 

B loi. Co. Lilt, J 33. a. 8 Co. 61. b, 1 Rol. Abr. 215. 3 Bulft. 
276. 2 Fin€h 185. ^ z Inft. 28. 6 Co. 45. a. 8 Co. 40. a. « F. 
N. B. 93. 21 H. 7. 30. 34 H. 6. 6. 7 H. 6. 5. <* 48 

Ed. 3. 6 2% H. 6. 10 46 Ed. 3. 19. F. N. B. 94- * Vid. 

Hale's Notes on F. N. B. ubi fupra. f 4 Co. 19. b» « 3 

loft. 166. 4 Co. 19. a, 2 Finch i86, 
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he hath offered to give *" Poifon to a Woman to kill^ 
Infant whereof (he is enfient (yet this is not Felony) \ 
that J. S. being a Juftice of Peace "* covereth and hidj 
Felonies, for it is agajnft his Oath, and the Office 
a Juftice of Peace, and hereof he may be indifted a 
fined. Or, whereby his Trade and Livelihood is hu 
as to call a • Merchant Bankrupt, (for his Credit is ] 
Livelihood) but fo it is not of a Gentleman ; to fay' 
an Officer, or a Judge, that he is a corrupt Officer, 
Judge, for by this he is fcandalized in his Office 
Fundtion. But in all fuch Cafes for Words of Paflij 
and Anger, as to call him forfworn ^, if he does n 
fay, in fuch a Court ; or to ca'l him a Villain, oi 
Rogue, or Varlet ; nor for Words fpoken in a Suit 
Law\ as if he bring a Writ of Forgery of falfe Deq 
againft a great Lord, or any other (although that it 1 
falfe) fcandalum magnatum^ or Aftion on the Ci 
does not lie, for they are not fpoken malicioudy. Sad 
Law, if the Party who fpeaks them can juftify tj 
Words, for then they are not falfe*. As where oi 
calls another perjured by Reafon of Perjury committc 
by him in the Star-Chamber \ but not if he juftiS 
upon Indidment ^ or common Voice or Fame. 

In A6lion, are all other Falfhoods whatfoever 5 efpi 
cially Confpiracy and Deceit. 

Confpiracy, is where many ^ Perfons falfly confpire 
-to do to him a Wrong, or the like -, as to indid: oii 
for not arrefting a Felon, who pafled thro' the Tow 
pf M. and for this to Caufe him to be indifled an 
amerced in the Leet of R. and F. and to be taken an 
imprifoned for this Amercement, untill he be therec 
acquitted in the Leet ; or if Men affirm, and fay to A 
that he hath Right to fuch Land, apd procures hie 
to fue 3. fhe Tenant of the Land, by which B. is cora 

* 4 Co. 16. b. *• 4 Co. 16. a. e j)yer jz. b. pi. ( 

/ 4 Co. ig. a. I Mod, 23. Poph. 177. i Vent. 50. b 3 Inl 

166. ^ Dyer 285. pi. 37. ^ 30 H. 8. Bro. A6lioa ft 

C\fe, 104. ^ Dyer 236. pi. 26. ^ F.N. B. 114. II 

116. L. " The Damage is the ground of the Aftion ; /"or i 
IS no Confpiracy, if nothing be pu[t into Execution. Vide theCaf 
of SavilL V. Roberts, j. Lord Ray. 377, Carth. 416. Vid. | 
Co. 56. '■''■■ • * 

pelled 
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licllcd to fell other Land for Defence of the Suit ; or 
If Men procure one to be indidted for hunting in a 
Park, by which he is taken and imprifoned, and put to 
peat Expences, untill he hath acquitted himfelf of the 
Ircfpafs, 

Deceit, IS where a Man Is damnified hy any 'undue 
Slight; as if aMan% without my Privity, purchafe a 
SVrit in my Name out of the Chancery, for which I 
ini fued to pay a Fine to the King j or if my Attor- 
Dcy", in a Plea of Land pending againft me, make 
Default, by which the Lapd is loft ; or if in a Prae- 
cipe quod redd at ■ againft many Tenants % a Stranger 
purchafes a Proteftion for one of them, fuppofing'him 
pbe beyond the Sea in the Service of the King, where 
|H Truth he is, and ever was within England, by which 
fee Demandant is delay'd ; or if in a Praecipe quod ' 
icddat the Sheriff rfeturns ^ the Tenant fummoned 
where he was not, by which he lofeth the Land ; or if 
one in Play, win Money of another w th falfe Dice { 
or one who fells any Thing, warrants it to be fo, or 
fo, by which the other is deceived. Hereby it appears, [27] 
ttatthe Warrranty ought to be Parcel of the Contraft, 
for if it be afterwards % or at another Place, or that 
die Servant * makes the Warranty upon the Sale of 
the Matter's Goods, (which in Law, }s the Sale pf the 
Matter, and the Warranty of the Servant) this War- 
ranty is void, and a Writ of Deceit lies not thereupon. 
Alfo the Warranty (hall not extend but to Things in 
^s at the Time, and not to Things which are to come* 
*s that a Horfe will carry you thirty Miles in a Day ; 
^or to Things which may be difcovered ' by my live 
S^nfes to be otherwife ; as that Cloaths which are of 
^Yellow Colour are Blue; except that the Purchafer be 
blind: But where they are warranted to be, of fuch a 

"F.N. B 9-. o Ibd. 96 V. Bro. Difceit. 41, r F. 

[^•^•97- 20 H. 6. lo. 'i F. N. B. fnpra. Voi\ 113. b. 

5 H. 7. 41, Ij. Then it ought to be in Writing per F. N. R. 
5^- It. * II Ed. 4. 6. ■ * M ^^. A' I. Hark f, 

'^^'^•4. 16. Cho^'' BiK per TMrning\ coata, if die Thing be 
»iJ 6cre prefent. Vii 2 Finch- 189. 
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length ', and arc not, dicre a Writ of Deceit lies 5 f 
this may not be difccrned by View, but by collatei 
Proof, viz. the Mcafuremcnt thereof, 

CHAP. IX. 

Of Offences to the Publick. 

B Elides thefe Offences, being for the moft part b 
tween Party and Party, there are divers othc 
to the Damage of the Public ; Ibme whereof are oi 
kind of Treafon, fome are Felonies (all fhall be not< 
in their feveral Places) others in the Nature of Trc 
pafles, and are called Contempts ; which Contemp 
Ihall be punifhed, not only by Fine, but fometimes I 
corporal Pain, fometimes by lofs of Member % as fh^ 
be laid hereafter ". 

Offences to the Publick, are fome againft Go4 an 
Mature; as 

Sorcery, 

Sodomy, 

Herefy ; 

In all thefe the Offender Ihall be burnt ; and then 
fore there is a Writ in the Regiflcr, which is calk 
Pe Haretico comburendo ^* 

The others are to the Damage of the Com mot 
Wealth. 

Or, as the Common-Wealth is a Body Politic, whic 
confifts of fhe King as the fiead, and of his Subjefl 
as . the Members of it, fo are thefe Offenders to fc 
diflinguifhed. 
[h] Offences to the King (befides Treafon, which W3 
handled before) are, 

J. To ^ acknowledge the Authority of any foreig 
Potentate^ as in pleading Excommunication under th 

* So if one warrants Wares to be of fach a Weight, &c. if foun 
not to be of fuch Weight, &c. at the Time of the Warranty. I 
Ed. 4. 6. 13 H. 4. I. » 8 Co. 60, ^ F. N. B. 2f| 

By the Stat. 29. Car. 2. c. 9. the Writ de Ha;retico comburend 
is aboliflied. Laus Deo. Vid. Same Statute, how it is now pn 
TJilhed. Sea. 2, » T.Ed. i. which Note befoFc any Statat 

pi Pr^munire. Per30 AiT. pi. 19. ?ro. Treafon 14, 

Bull 
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^8ull of the Pope> or the like ; and this fhail be ptinifh^ 
ttd as Petit Treafon. 

2. To difobey the Commandment of the King by 
his Writ under •'the Great Seal, Privy Seal, or Privy 
Signet, where-upon (becaufe fuch Writs are not to 
draw Things in Plea, or folemn Aftion, but only to 
command or prohibit any Thing) no Procefs lies, but 
Attachment for riot executing, or obeying them ; for the 
Commandment, or Prohibition is in lieu of Summons, 
and after this the Procefs is Attachment and Diftrefs. 
So k is in every Writ, which is upon a Prohibition bro- 
ken *"< as ^are non admifiU ^are incupibravit ; for every 
Breach of a Prohibition is a Contempt in itfelf, but 
Attachment lies not, except that a Prohibition, or the 
jike, be firft direfted to him. 

And therefore ^ the SlicriflF, or other Officer, who 
jdoth not ferve the third Writ, whatever Writ it be, 
' is guilty of a Contempt. Therefore upon the firft Writ 
not ferved, a Man may have another of the fame Na- 
ture until it be ferved. The fecond is called an aliai^ 
(btcaufe it recites. We command you as *me have alias 
heretofore commanded you^ that you take, or fummon, 
or the like, as the firft Writ was.) The third is called 
PhrieSy (viz. as many Times we have commanded you, 
&c.) which hath ever this Claufe, (or ftgnify to us thi 
Caufe.) So may the fecond Writ, if the Plaintiff will. 
And upon the third Writ not ferved. Attachment lies. 
All the reft are called a Plus Pluries, Such Writs", 
that is to fay, which command or -prohibit any Thing, 
(befides thofe which are difperfed in their proper Places) 
are, 

I. Jll certificatory Writs ^. As if in a Writ of Right 
Clofe brought in ancient Demefne, the Tenant vouches 
a Foreigner to warranty, and fues his Writ of Warrant 
tia ChartcB^ returnable in the Common Bench againft 
the Vouchee, and upon this a fuperfedeas iffues to the 
Bailiffs of ancient Demefne, now if the/ Plea of War- 
rantia Charts be determined or difcontinued in the 

^F. N. B. 8^. a. holds if the Writ be a»der any of thefe three 
Seals. ^ 8 Co. 6p, a, F, N. B, 85. c. ^2 Ed. 4. i.« F. N. 
?. 14. 

3 Common 
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Common Bench, the Demandant in the Writ of Rig^ 
Clofe, may fue a Writ out of the Chancery, dire<£h 
to the Juftices of the Common Bench, to certify tl 
King in the Chancery thereupon ; fo that if it be A 
termined or difcontinued, he may command the Ba 
liflfs in ancient Demefne, that they may proceed in tl 
Plea. So ^ upon ^* Manjlraverunt fued againft t\ 
Lord of ancient Demefne, and Attachment there upoi 
inafmuch as he ftiali not be put to anfwer to the Wr 
of Attachment before the Court be certified by tt 
Treafurer and Chamberlains of the Exchequer, whc 
[28] ther the Manor be ancient Demefne ; therefore it ht 
hoveth the Plaintiffs in the Monftraverunt to fue a fpt 
cial Writ unto the Treafurer and Chamberlains of th 
Exchequer, to certify the fame. Upon an Indica^it 
purchased in Chancery, furmifing that the Tithes i 
Queftion do amount unto the fourth Part of the Valu 
of the Church, the other may have the King's TVri 
direded to the Biftiop, to certify the King in the Chan 
eery, of the Value of the Church j to the end, that i 
the Tithes do not amount to that Value, he may havi 
a Confutation. So upon a Surmife made in Chancery ' 
that the Committee of the King of a Ward hath don< 
Wafte, a Writ Ihall iflue to the Efcheator, to certif] 
the King thereof; and fo in all other like Cafes. 

2. Writs of Procedendo: to proceed in Suits. * As i 
a Man fue a Writ of Right, direfted to the Lord oi 
whom the Lands are holden, and he will not hold hi! 
Court to proceed .upon this Writ, then the Deman- 
dant in the Writ of Right, fhall have a Writ direct- 
ed to the Lord, commanding him to hold his Court, 
&c. If a Man ^ be effoigned of the King's Service ir 
any AAidn, when in Truth he is not in the King's 
Service, then the Plaintiff or Demandant may fue a fpe- 
cial Writ out of the Chancery diredted unto the Ju- 
ftices, rchearfing that he is not in the King's Service, 
commanding them to proceed. So where the Juftices 
in any Court delay the Plaintiff or Defendant, and wiH 

^\Y, N. B. 16. c. ^9 Ed, 3. 22. 39 Ed. 3. 6. 19 Ed. 3. pi, 
5. « F. N. B. 52. . ^ F. N. B. 59. B, > t. N, 

%, 3. E. ^ f. N. B. 17. \\. 
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pot render Judgment for him, where, they ought, the 
Party grieved ihall have a Writ of Procedendo ad Ju- 
iicium K 

3. Of Trohihition : To reftrain one that he do not 
fue in an inferior Court, for a Thing whereof they may 
not hold Plea °*. As that he fliali not fue in Court 
Chriftian for a Thing which does hot concern Matri- 
mony, nor Teftaments, as if it be for Goods or Debt, 
&c. And although the Plaintiff cannot have Remedy 
in fuch a Cafe at the Common Law ", as if it be of 
a Breach of a Covenant without Specialty, or Debt a- 
gai/ift an Executor upon the Contraft of the Teftator, 
or pro lieftone Fidei againft one, who in Wager of Law, 
in an A6tion of Debt upon a fimple Contraft, hath 
taken a falfe Oath. So if a Bailiff in a Court Baron ^ 
hold Plea of a Sum above 40 s. the Defendant may have 
a Prohibition. And fuch Prohibitions may be direfted 
as well to the Judge himfelf, that he do not hold Plea 
in the Cafes aforefaid, as to the Sheriff to reflrain the 
Taj-fy from fuing^. 

4. Of Superfedeas ; to ftay any further Proceedings 
in a Suit. As if a Man brings a Writ of Trefpafs Vi 
tt Armis in the County -Court % the Defendant Ihall 
fue out of the Chancery a Superfedeas ; If in a Writ 
of Right Clofe brought in ancient : Demefne % the De- 
piandant and Tenant put themfelves upon the Grand- 
Affize, or the Tenant maketh a Foreignr Voucher, or 
plead a Foreign-Flea, which may not be tried in the 
Lord's Court'; If a Clerk of the Chancery, or any of 
his Servants, or the Chancellor, or the Keeper of the 
Great 'Seal, be fued in any other Place whatfoever for 

a Trefpafs which they have done -, they fhall have a Lb] 
Superfedeas out of the Chancery to ftay the Suit '. 

3 . To difobey the Qommand of the King by his Procjar 
piation * in England. 

4. T'o difobey any Thing prohibited ^ by any Statute. 

I F. N. B. 153. b. "» Old N. B. 30. " 22. Ed. 4. Fitz. 
Confultation. 2. Per Catefliy. Pof>. 141. b. *> 19 H. 6. per . 

Old N. B. 31. P F. N. B. 40. ^ F. N. B. 239. D. 

r F. N. B. 13. G. » F. N. B. 42. h. * F. in; B. 

85. p.' *• 8 Co. 6d. b. 

Of 
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Of Offences againft the Body of the Commt 
Wealth, thofe are the firft which do ftrikq at the Z 
tnejiic' Safety thereof y as at the very //^^r/ of the Coi 
mon-Wealth. 

This Safety doth confifl: herein, that there be Pet 
' at borne % againft which the Offences are Rebellior 
Infurredions, Riots, Routs, and unlawful AflTemblic 
For *" Riot, &c. was puniftied at the Common La 
as Trefpafs, and the Fine was proportioned to the Qua 
tity of the Offence. The like is to be intended of t 
others, which follow, viz. 

** Unlawful JJfemhlies ; when above the Number 
two affemblc to do any unlawful Aft. 

Rout 5 where they fet forward to do it. 

Riot ; where they do it indeed. 

• Falfe News ; by which Difcord may arife betwe< 
the King and his Nobles, or People -, or between tl 
Lords and Commons. 

In the fecond Place, that there be yirms airoa^ 
under which are fuch Offences, as be againft the Strerigi 
of the Realm, and the Defence of it againft Foreig 
Enemies \ and thefe Offences are done, as it were, j 
Oppofition to the Hands and the Arms of the Coitimor 
.Wealth. 

The Orator comprehends all under this Clafs in foe 
Words •, Et certe in Armis, militum virtus, locorut 
opportunitas, claffis, commeatus, multum juvant. 

Such is the carrying of Viduals, or Armory to th 
Parts beyond the Sea, in Comfort and Support of th 
King's Enemies. Alfo, ^ departing beyond Sea with 
out the Licenfe of the King% by whi^h the King an. 
the Realm may be infeebled. For every Man is bouni 

* Marrow Left. 8. Per C'ompton Juft. of Peace, 45. b. Brc 
Riots, 5. * Fitz. Juft. of Peace. 28. Brp. Rio^^, 4. Vid 

Stat. I Geo. 1. c. «;. « Weftm. 1. c. 34. Fieu,!. 2. c 

I. pi 10. Stat. 2 R. 2. C.5. ^ F. N. B. 85. Seefeveralan 

.tient Prohibitions de non tranfretando. Rot. Clauf. xoH. 3.nM 
27 Doxfo. Clauf. II H. 3. M. 25. Dorfo. Clauf. 2 Ed. 3. M 
5. Dorfo. Et Nota Clauf. 3 Ed ,3. M. 36. Dorfo, apponitur Por 
tas de Dover tantum. t Vid. Dyer 165. b. and 296. Rot 

Clauf. 25 Ed. I. M. 25. Dorfo. lib. Pari, 204. 5 R. 2. c. 2. Re 
fe^ed b/ 4 Ja. I. c. i. Se^. 22. 
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mmon Right to defeDd the JCing and the Realm. 

^hich Caufe there lie two Writs ; the one Nt 

regnum^ direded to the Party himfelf, com- 

kding him 9 that he goes not into foreign Parts 

Lout the Licenfeof the King ; the other is a Writ 

Securitate itrvenienda quod fe non divert at in partes 

"-as fine licentid Regis. And this Ihall be dire<3:ed as 

tpplicavit to the Juftices of the Peace, or to the She- 

or to both ; and it is to compel a Man to find fuf* 

jnt Sureties in a Sum of Money, that he (hall not 

[into foreign Parts outof thcRealm without the King's 
rnfc, nor there Attempt any Thing in Contempt or 
[udice of the King, nor to the Detriment of his Peo* 
nor Ihall fend any one there upon fuch Account. 

Thirdly, are the Offences which are againft the 7^^^V<? 
le Realm ; vfhercof Solomon fpeaketh, Juftice raifetb 
the Nation ; and the Offences upon this Head, are 

^. 0/ yudgesy who delay or pervert Jufiice. 
officers negligent or corrupt, who do not execute [29] 

Office as of right they ought ; as Keepers of Pri- 
I, who make the Prifoners out of dread of Punifti- 
^t, to become Approvers \ and to appeal liege and 

iocent Subjefts for the fake of iGain ; or inftruft the 

imon People that are in their Cuftody in their * Let- 

J, in order to fave their Lives, in Difturbance of the 

inion Law, that Juftice riiay not be done to them, 

[ upon iL^-M^ny in Deceit of the King, and the . 

[ndi£tors ^^ who gives warning to Indiftees, apd dif- 
rcr the Council of the King, ; and the Juftices* 
He, that negligently or voluntarily ftiali let any one 
fing arretted, (whether he be arrefted by himfelf or 
any other) go where he will ; ' which is called an 

For this was inquirable. inter Articulos placitorumCoronae et 
icris, as appears by Fleta, lib. i. cap. 20. pi. 109. fere Vcrba- 
I. I This was alfo an OiFence inquirable b/ the Juilices 

Eyre, as appears 27 AiT. 44. And Vide Dyer 20;. b. S.P. et 
Margine Dyer ibid, le Cafe de J. Vicar Ecclcfias de la Round* 
irch ia Canterbury. Mich. 7 R. 2. B. R. Rot. 3. k 27 

pL 63. It was taken for Felony ; but ic fceitts at this Day» 
it is but fineable. 2 H, H, P. C. i6i. * 9 H 4- »• V. 

[Sal. Hift. P. C. S97. 

Efcap^. 
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Efcape. And if the Arrcft be for Felony, this voluri* 
tary Efcape is Felony ". 

And tQ this Head, all manner of Extortion of Of- 
ficers is to-be referred ". 

A Juror, who appears ^nd is challenged, and after- 
wards, when he is found indifferent and demanded to 
be fworn, he makes Default 5 he Ihall be fined to the 
Value of his Land for a Year °. 

2 . All Force againji the Juftice of the Realm^ that is 
to fay, vis armata \ armed Force ; as 

Breaking of Prifon. Every one, who is under Ar- 
reft for Felony, or the like, is in Prifon % as well if 
he be^ out of Goal as in Goal 5 fo that if he be but 
in the Stocks in the high Street, or out of the Stocks 
in the Poffeflioh of any one who hath arretted him, 
and he. maketh an Efcape, this is breaking of Prifon. 
If fuch breaking of the Prifon, be by the Party him- 
felf, this is Felony % whatfoever the Caufe be for which 
he is imprifoned, viz. although' it be but for Trefpafs. 
This is intended as well of a Refcons made (when the 
Prifoner is under Arrefl, and a Stranger felonioufly 
will take him out of the Poffeflion of him, who had 
arretted him) as of a breaking of the Prifon. 

Where Prifoners efcape out of the Goal % (as well 
Clerks attainted as others. Felons that efcape out of 
any other Goal within the Body of the' County, or 
out of the Guard of the Conftab!es of the Towns thro* , 
Negligence of the Guard) this is a breaking of Prifon. 
But if a Gbaler, or any other, who holdeth a Prifoner 
under an Arreft lets him go at large, this is not a break- 
ing of Prifon, otherwife, if he efcape thro* the Neg- 
ligencc of the Goaler '. 
M Statutes. 

\ Ed. 2. De^ frangentibus Prifonam. Breaking of 
Prifon fhall not he Felony^ e:<cept that he be imprifoned for ' 
Felony. 

^ 1 Hal. Hif^. P.C. 591. 27 AfT. pi. 44. St. PI. Cor. 31. " 27 AfT. 
pl. 44, *» 36 H. 6. 27. Bro. Contempt. 8. 2. H.H.P.C. 509. p i Aff- 
3 Ed. 3. Fitz. Corooe 312. 22 Ed. 3. ibid. 251. St. PI. Cor. 30. , 
pl. 6. 1 Ed. 3. 17. 2 Irift. 589. <i 2 Inft. 589. this was the ; 

common Law, but altered by Stat. I Ed^ 2. Vide infra. ' 27 Aff. ' 

PI..44. • St. PI. Cor. 31. Refcons, 
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Refcons, VIZ. when a Stranger, or the Party himfclf 
hinders the arreftingof a Felon, or the like \ . 

Affrays, the refitting and hindring of Juftice ; as 

Thofe who come forcibly into the King*s Court, in 
Affray of the Peace, fo that the Jurors dare not fpeak 
the Truth". 

Who encourage and reward Offenders to beat the 
Officers of the Court, Jurors of Inqueft, or any other 
Men''. 

To go armed in the King's Palace^ 

He who ftrikes a Man * in Weftminfter-Hall, fhall 
lofe bis Right-hand. 

He who ftrikes a ^ Juror in the Prefencc of the 
JufKces, fhall have the fame Punifhment, and more* 
over (hall be committed to perpetual Imprifonment. 

To kill the Chancellor, Treafurer, or Juftice of the 
one Bench or of the other, Juftices in Eyre and Afljze, 
or of Oyer and Terminer, being in their Places doing 
their Offices, is Treafon. 
Statutes. 

25 Ed. 3. Of Treafon, declares the Law to be fo. 

3. Conventicles^ that is, vis inermisy unarmed Force ; 
vhich comprehends 

Confpirators and Confederators, that is to fay, thafc 
who enter into an Agreement amongft themfelves, by 
Oath, Covenant, or other Alliance, -whereby each un- 
dertakes to aid and fuftain the other, be the Matter true 
orfaife ; and who falfiy caufe others to indid or acquit 
:Men, or falfiy move others to ftir up Suits, notwith- 
Ifianding that nothing be put in execution % 
I Thofe 

' * St. PI. Cor. 31. « 27 AfT. pi. 44. ^ Ibid. « 41 Ed. 3 
iitz. Corone, 280. Jenk. Cent..43. Pofl. 75. b. 3 Inft. 218. 
^c. Cafes of Prasmanire. Dyer, 188. pi. 10 Sc Cafes in Marg. 
[ilnft. 549. 22 £d. 3. 13. a. 39 AiT. pL i. Bro. Pain. i6« 
&iden upon Hengham, 6. ^ ipEd. 3. Fitz. Judgment, 174, . 
39 A/r. pi. I. Bro. Contempt. 9. 41 AfT. 25. Bro. Ibid. 11, 
* It is dear that fuch Falfe Confpiracy, tho' nothing be put in exe- 
Mon, (hail be punifhsd by Indi£lment at the Suit of the King, and 
ione of the Articles in the Commiflion of Oyer and Terminer, as 
ivas adjudged, 9 Co. 56. b. Moor 814. Cro. Ja. 8. Bat it is as 
^, that the Party can have no Adlion for fuch a Confpiracy where 
Miiog ts donei becaufc not the Danger, but the Damage, is the 

Ground 
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Thofe who receive Men into their Proteftion, ta:-' 
king of theni certain Fees yeajfly by Gifts or Rents, in 
the Naoie of Chivage^ to maintain them right or 
wrong 5 or retain them in their Services and Fees, for 
ckftroying the Truth, and to maintain their evil Entftr-^ 
prizes **. 

Maintenance % when a Man maintaifis a Suit in Law* 
Champerty, when he maintains it to have part q& 
the Thing in Suit. 

4. Ofences in favour of MakfaRors ; as 
Mifprifions, viz. the ^ Concealment of TreaToxi or 

Felony, when a Man doth not difcover the fame to the 
King or his Counfel, or to any Magiftrate. Mifprlfion 
. of Treafon ^ is puniftiablc by perpetual Imprifonmcat. 
For Mifprifion of Felony, a Man fliaU be put to a Fine 
by the Juftices before whom he is attainted. 

TJieftbotc ^ is not when a Man -retakes the Goods^- 
which were ftolen of him, but it is properly, whea 
a Man receives the Goods of a Thief in order to favour 
and maintain him. The Puniihment is Ranfom and 
Imprifonment, not of Life and Member. 

Not affifting the Sheriff, Copftable, or other Officer ^ 

5. Contempt of Jujtice ; as 
Thofe who fly for Fear, when Treafon or Felony is 

CQinn)itted by any, we fay fiich an one fttgam fmt. 

Thofe who, in Cafe of Felony or Treafon, tarry 
until the Exigent, altho' they then render themfel^^* 

Thofe who fuffer themfelves to be outlawed^ whe- 
ther it be in Treason, Felony, or TreQ)afs. 


Ground of the Aftion, and no Aftion lies for the greateft Confpiracy 
imaginable, if nothing \)t done. i. Lord Raym. 37S. and S. P. 
mentioned in Moor fupra, and Lucas 220. And fo are thefe Books 
reconciled with our Author, ^ This was enquirable by rjit Juftices in 
Eyre, Fleta. I. i. c. 20. pi. 90. 27 AiT. pi. 44. Co. Litt. 140. a* 
• 27 Aff. jJ. 44, Vid. 2 Inft. 208, £*ff. ^ Vide Stat. i. & 2. P. & 
M. cap. 10. «^ 3 H. 7. 10. Bro. Treafon 19. 2 Rich. 3. 9, Bra. 
Ibid. 25, 31. * 41 AfT. pi. 5. St. PL Cor. 40. 3 Ed. 3. Fit«. 
Corone 353. 3 Inft. 134. ^ 3 H. 7; i. That this is by the 

Common Law. And this was inquirable by the Juftices in Eyre, as 
appears by the old Chapters in Eyre in Fleta, lib. x. cap. 90. pi. 79. 

The 
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The King may imprifon the Body of him who Is 
utlawed until he purchafe his Charter of Pardon ; and 
icreupon there is a Writ called De Utlagato capendo *. 

6, Falfifying of Juftice 'j as 

Counterfeiting the Great Seal or the Privy Seal of 
he King : And this b Petit-Trcafon j for fo it was * 
)y the Common L.aw as it feems ; but vide the Sta- 
utc 25 Ed. 3* 
Statutes. 

The 25 Ed. 3, Of Treafons, cap. 1. fnakis it High* 
treafm ". 

• Peijury, and Subornation of Perjury. 

Forgery ^ 

All other Falfity and Deceit in Matter of Ju(tice« 

The fourth Kind of Offences, is of thofe which are 
igainft the flourijbing Eftate of the Realm, as againft 
£e Colour and languine Complexion ^thereof. 

And thefe are in divers Manners \ as well in Matters 
a TrafEck, buying and felling, and the like, as out 
rfit. 

In Matt<irs of TrafHck, buying and felling, &e. are, 

hi. Thofe which tend to make Commodities mom 
ir; as, 
To tranfport ' the Commodities of the Realm, that 
k without the Licenfe of the King, and paying him 
uftom. 

^ OldNat. Brcv. 168* ' i Ed. 3. 24. Fitz. Charten 13* 

ta which Book (obiter) a Perfon was arraigaed for counterfeiting 
W King's Seal, aad pleaded a Charter of Pardon of all Felonies^ ^c, 
Miich was allowed* Bat this does not prove that eounterfeiting the 
uog*s Seal was not High-Treafon at the Commoa Law ; but the 
Tnith is* that at the Common Law High-Treafon was often com- 
lidiendcd ander the Name of Felony, and therefore a Pardon of 
likmiet was often taken to extend to High Treafon« And ic 

ttars by Fleta^ lib. i. c. 22. and other Authors that wrote before 
2c Ed. 3. that counterfeiting the King's Seal was Higb-Treafon^ 
' to vide 5 Inll. 15. ^ This Stat, naming the Great Seal and 
Seal, counterfeiting the Privy Stgneti or the Sign manual^ was 
within this Statute ; but by the Stat, i . Mary^ cap. 6. it is made 
VTreafon in both Cafes. * Vid. ^ Eliz. c 9. 29 £1. cap« 5. 
1 Ja. I. cap. 28. Vid. l>yeri 288. a. 2 Geo. 2.' cap. 25* 
2. capy 18. ^ Vid. 5 £1. cap. 14. 8 Geo. i. cap. 22. 
Geo. I. cap. 32. 2 Geo. 2» cap. 25. 9 Geo. 2, cap. 18. 7 Geo* 
cap, 22. « 27 AC pi. 44. 

G Fore- 
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Foreftallers S Regrators, Engroffers ; under whicl 
all Monopolies are comprehended. 

Cohfpiracics of Merchants % Men of Trade, and th 
like^ who by Alliance amongft themfclves from Year a 
Year, put a certain Price upon Wool, or other Commo 
ditics, which they arc to fell in the Country, that noneo 
them fhall purchafc, nor (hall fuffer any other to pur 
chafe Wool or fuch other Commodities, at above th 
certain Price which they themfelves have fixed, to th 
great Impoverifliment of the People, &c» 

2. All Falfliood and Deceit in fuch Matters ; as 
Counterfeiting the King's Money \ or bringing falf 

Money into the Realm refembling the Money of Eng 
land, knowing fuch Money to be falfe 5 to merchan 
dize or make Payments with the fame, which is callec 
Petit-Treafon. 
Statutes. 

Vide 25 Ed. 3. of Treafons. cap. 2. maketb tbi 
Higb-Treafon ^. 

Falfe Weights and Meafures ^. 

Thofe who kill * corrupt Meat, and it lies in tb 
Shop to be fold, tho* they fell it not. 

3. Ufury '^, and Oppreffion ^ 
Out bf the Courfe of TrafBck. 
I. Things which tend to deftroy the Commoditiei 

of the Realm, as Depopulation " of Towns, and th< 
like. 

^ 2 J Ed. 3. cap 3. 2 Rich. 2. cap. 2. 27 Ed. 3. cap. n 
Note, that the Penalty of Death in theiiiird Article of 27. Ed. 3. i 
repealed by 38 Ed. 3. cap. 6. but the Forfeiture of Lands am 
Goods remains by that Statute. Vid. 5 & 6 Ed. 6. cap. 14. naadi 
perpetual by 13 El. cap. 25. And vid. what is repealed thereof am 
of other Stat, by 5 Eliz. cap. 5. feA 13. Vid. 5 Eliz. cap. 12 
« 27 Air. pi. 44. 9 Co. 56. b. ^ Vid. Capitula Coro. & Jtin 
Fleta I'b. 1. c. 2.0. & cap. 22. 27 Aff. pi. 44. Plowd. 316. Vid 
3 Inft. 16,, 17, 18. 8 This is only declaratory of the Common Law, 
as appears from the ancient Books ; and therefore the Book, 3 H. 7. 
10. wtich fays it was only Felony before that Statute, is not Law 
h Vid. Cap. Itin. Fleta lib. i.. cap. 20 pi. 19, 20, 21, 22, 23. 
27 AiT. pi. 44r 14 Ed. 3. cap. 12. 25 Ed. 3. cap. 9, lo 27 Ed. 3. 
cap. 10. 13 iRich. 2. cap. 9. • 16 Rich. 2. cap. 3. 8 Hen. 6. cap. 5 
1 1 Hen. 6. cap. 8. i Anne cap. 15. » i Rich. 3. i. ^ Vid 
37 H. 8. c. 9. 12 Anne c. 16. * 27 Aff. pi. 44. " Vid. Pre- 

amble of 39 El. cap. 1 . 

Burning 
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Burning ° of Houfes, or of Barns adjoining to a 
Houfe i which Offence is Felony* 

Burning of Corn ** in a Barn, or the like. And this 
is alfo Felony. 

In the fifth and lad Place are thofe Offences to bi 
ranged, which are ^ againft the fafe Paffages and Tra- 
velling thro' the Country, as it were againft the Feet 
and the Toes of the Commonwealth ; and thefe Offen- 
ces are. in relation to Bridges, Caufeys, High-ways^ and 
Streets, which are broken, and in bad Repair, &c, and 
to this Head are referable all common Nufances, Pur- 
preftures, &c. Such ** Nufances every Man may de- 
iDOJiih. And as to Nufances, there is a Writ 'in the , 
Rcgifter,. which lieth for him who will fue, when the 
Ways or Streets, or the Lanes in any Town or City, or 
Borough corporate, or the Suburbs thereof, arc full of 
[Dung or Ordure, or fuch Things by which Infedjon 
imay increafe, direded to the Mayor, or fuch other . 
jOfficer of the Place, tocaufethem to be cleaned, and to 
'be kept clean. 

Where one is a Lazar ' or a Leper, and is dwelling 
in any Town, and will come into public Places, 
as into the Church, or other Place where the Neigh- 
bours are affcmbled, a Writ de Leprofo amovendo lieth 
at the Suit of any one who will fue, to remove him out 
of the Company of Men to fome folitary Place, to 
dwell there. And this is to the end that a Man Ihould 
not be infeded by him -, but if he will keephimfelf 
within his houfe, and will not converfe with iiis Neigh- 
bours, then it fcems.that he (hall not be removed out ^ -, 
of his Houfe. And it feems alfo, that this Writ is for l3^J 
thofe Lepers who appear to the Sight of all Men that 
tbcy are Lepers, by their Voice, and their Sores, and 
the Putrefaftion of their Flefh, and by the Smell of 
them ; but for thofe who are infeded with that Difeafe 


» 2 loft. 147. 3 Inft. 66, 6-1 . St. PI. Cor. 36. "* 4 Co. 
20. a. St. Pi. Cor. 36. P 27.Aflr. pi. 44. ^ 33 H. 6. 26. 

41 Aff- pi. ^^ ^ F. N. B. 185..CI. But for Villages in the Coun- 
ijT which are not corporate, fuch Writ doth not lie-.Ibid» • F. 

R. B. 234. d. Rcgfft. Orig. 267. Flcta 1. 6. c. 40, 2 Inft. 54. 
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In their Bodies, and it doth not appear outwardly upo 
their Bodies, ^are^ Whether fucb Writ lieth for to re 
move them ? 

Laftiy, There are fbme Offences which have relatioi 
to the Public, but are of a more trifling Nature, an< 
punifliable by Amercement, as where the ^ Plaintiff i 
nonfuited in an Aftion; where his Original " Writ i 
abated 5 where the Sheriff, or fuch other Officei 
makes *" a bad Return of a Writ ; where a Man 
makes Default, when he ought to appear; and th 
like. 

A Town which fuffers a Man that hath killed ano 
ther there % to cfcapc in the Day-time, that is to fay 
fo long as there is full Day- light, altho' it be at thi 
Evening-tide, for that is accounted parcell of the Dai 
and not of the Night, and altho* that the Perfon wai 
killed by Mifadvcnture, fliall be amerced \ for it be 
longs not to the Town to judge thereof. 


[b] 


CHAP. II*. 

OfPoffefftonSy and Unngs which generally appertah 
to them. 

Et jam prima met Pars eft exaSa Lahoris. 

For of Offences and their Punifhments (the firfl 
Part of the Law) we have already fpoken : The othei 
remains, which concerns Poffeflions. 

When a Man hath any thing to the Ufe of another, 
Vpon Confidence that the other * fiiall take the Profits, 
he who ihall have the Profits, is faid to have a Ufe, 
Which Ufe at the Common Law was accounted * no- 
thing but a Matter in Confcience and Chancery only \ 
upon which tbefe Statutes following were made. 

« 22 Aff. pi. 32. » 7 H. 6. 36. ^ 40 Ed. 3, 20. » 10 Ed, 4, 
ic 49 H. 6. 19. Bro. Amercement 46. 'f tz Ed. 3. Fitz. Co« 

vone 238. 2£d. 3.' Itin. North. Ibid. 293. 3 Ed. 3. Itiiu 
North. Ibid. 303. 7 Co. 6. b. "26H. 8. JBro. Fcoffni. AK 
Ule^2. '^ Dyer 12. pi. 51. Fitzherben. Co. Litt. i/a. b, 
Antc^ 6* b* Bac. Elem, 1 50. 

Statutes* 
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Statutes. 

1 Rich, 3. cap. 1. Every Grant of Land itfelf made 
h Cefty que Ufe^ and every Execution and Recovery^ flball 
h good againft them and their Heirs^ all Perfons that 
daim only as HeirSy and all others that claim only to the 
Ufe of them or their Heirs. 

4 H. 7. cap. 1 7. The Heir of Cefty que Ufe of Land 
hotien in Chivalry "^^ fhall ke in Ward^ and foall pay 
Relief 

19 H. 7. cap. 15. Execution fhall be fued againft 
Cefty que Ufe upon a Judgment^ Statute^ or Recognizance. 
The Heir of Cefty que Ufe of Land holden in Soccage^ fhall 
fay Relief And the Lord of the Villain who purchafes 
Land in Ufcy may enter upon him. 

27 H. 8. cap, iTD. When a Man is feized to the Ufe 
9r Confidence of another ^ he who fhall have the Ufe or 
fruft flball have the Land itfelf in the like polity ^ Man^ 
nery Form^ and Condi tiony as he had the Ufe or Truft. 

So where a Man is feized to the Ufe or Intent thai 
another Jhall have an annual Rent out of the fame Land^ 
be that hath the Ufe of the Rent fhall he deemed in 
Poffeffion thereof y in the like Eft ate as he had in the Ufe. 

27 H. 8. cap. 16. No Freeholdy or Eftate of Inhe^ 
fitancey nor aty Ufe thereof y fhall pafs by reafon only of 
any Bargain and Saky except the Bargain and Sale be by 
Heed indented and inroUedy within fix Months after the 
DatCy in fome Court of Record at ff^eftminftery or in the 
County where the Lands lie. 

To all Pofleffions this in general doth appertain, that [23*] 
they admit of wrong and lawful Ads, that is to fay. 
Grants, or collateral A<fts ; both of which may be updn 
Condition or Limitation. 

Upon Condition, which is voidable upon the doing 
cr not doing of a Thing : As a Leafe for Years or for 
Life, upon Condition that, if the LeiTce doth not go to 
Rome before fuch a Day, the Leflbr or his Heirs may 
reenter. Therefore here the Grantee of the Revcrfion 
may not enter for the Condition broken ^, Same Law, 

"^ Tenure in Chival^ is aboliflied by 12 Car. 2. c. 24. ^ Litllet. 
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if a Man by Deed indented infeofFe another in Fee 
fimple, or nfiake a Gift in Tail, or d Leafe for Life o 
Years, referving to him and his Heirs an annual Ren 
payable at a certain Time upon Condition, and if th 
Rent be behind, &c. that it (hall be lawful for him an( 
his Heirs into the fame Lands and Tenements tore 
enter, &c. In thefe Cafes, if the Rent be not paid a 
or before the Time limited in the Condition, the Feof 
for or his Heirs may enter into fuch Lands or Tcne 
ments, and them have and hold in his firft Eftate, an( 
thereout wholly ouft the Feoffee, Donee, or Leffee, &c 
And this is termed a Condition in Deed. So it is ii 
fuch Eftates which have by Law a Condition annexei 
' , to them, altho' it be not fpecified in the Writing 
* As where a Man grants to another by his Deed th 
Office of Parkerlhip of his Park, to have and occup; 
the fame Office for Term of his Life, the Eftate whid 
he hath in the Office is upon a Condition in Law, vh 
that he well and truly keep the Park, and do all tha 
which belongs to fuch Office, otherwife the Grantor an( 
his Heirs may lawfully ouft him, and grant it to ano 
ther. And fuch a Condition, which is intended by th 
Law to be annexed to any thing, is as ftrong as if th 
Condition was put in Writing. In the fame Mannc 
it is of the Grant of a Stewardlhip, Bcadlcfhip, Bail! 
wick, or other Offices *. 

Upon Limitation -, when it is void upon the doing o 
not doing of it ; ** as a Leafe upon Condition that, i 
- the Leffee go not tp Rome before fuch a Day, that hi 
Eftate (hall ceafe; and therefore in this Cafe th 
Grantee of the Reverfion may enter if he do not go 
for by this his Eftate is determined and void. So i 
Land be given to Huft^and and Wife to have durinj 
the Coverture, *" or if a Parfon of a Church make : 
Leafe for fo long as he is Parfon, this in both Cafes i 
an Eftate for Life upon Limitation **. 

When an Aft is done to many Perfons, it may bi 
jointly or in other Manner. From whence ic conies 
that , 

» Littler, i. 378. * Littlet. §. 379. ^ 11 H. 7. 17. *= Li^tlet 
f, 389. ^ ibid. J, 382, 
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^'' Several Men 9 having the fame Thing hy Grant or 
trcbafey are called Jointenants^ or Tenants in common. 
Jointcnants " are thofc who are in by one fame 
itk : As if two, three, or more Perfons, arc infeofFed 
' certain Land to hold to them and their Heirs, or ' 
)r Term of their Lives, or for the Life of another, 
r if many difleize another to their own Ufe, or a Leafe j.. ^ 
H" Years be made, or aHoufe or other Chattel-perfo-* ' ^ 
al given to them,: And the Survivor ' Ihall have the 
■hole in the fame Plight as he h^d his Part, except 
iJyprefent Interefts of the Thing itfelf grafted by 
imwho died, as a Leafe for Years made by a Jointe- 
Dt, altho' the Leffce never had Poflcffion, 01: altho* 
at it was to commence at a Day to cpme, and the 
fointenant who made it dies before the Day, ^ it (hall 
ind the Survivor, for the Leflce hath a prefent In- 
reft. Otherwife it is of a Grant to have a Leafe if 
ef Grantee pay 10 /. before Midfummer next, and 
e Jointenant, who makes the Grant, dies before the 
'ay; for there is not any Intereft, but a nude Com- 
unication until the Money be paid. Alfo otherwife 
it is of a Rent-charge granted out of the Land 
iwhereof they are Jointenants, for this is riot any Litercft 
an the Land itfelf. 

Tenants in common are by feveral Titles ; % ^^ ^^ 
there are two Jointenants, and the one alien his Part to 
another,- the Alienee and Jointenant who did not alien 
are Tenants in common, for the Aliens e comes in by 
the Feoffment of one of the Jointenants. So if there 
arethrce Jointenants, || and one alien in Fee that which 
belongs to him, the Alienee is of this third Part Tenant 
in common with the other two Jointenants, but they 
remain Jointenants of the other two Parts. So if 
Land be given ^ to two Men, or to two Women, and 
the Heirs of their two Bodies begotten, the Donees have 
one joint Hftate ciuring their Lives, but their Ifllies are 
Tenants in common of the Inheritance, for each claims 

••Littlet. f 277, 278. ^ Litilet. ?. 280. 8 2 Rol. Abr. 
89. Plowd, 263. z ^To. 01, 92. t 14 ^- 8. 22. Plowd. 263. 
Lo. Lkt. 1S4, 1-85 * Littiet. § 286, 289. % Lmlet. §. 292, 

Liitleti J. 294. ^ Lttlet. f 2-3. 29B. 
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as Heir of the Body of his Father, and it is impofliblc 
that two Men or two Women ihould have one Heir 61 
their Bodies begotten between them. So if Land be 
given ^ to a Mayor and Commonalty and their Sue* 
ceilbrs, and to J. S. for J. S. takes in his own Right, 
and the others in Right of the Corporation ; and thii 
is the Reafon, that upon a Feoffment to a Corporatior 
* and another Perfon, there ought to be feveral Liveries 
in refped of their feveral Capacities, which makes theq 
Tenants in common. So if Land be f given to two, 
habendum the one Moiety to one, and the other Moitty 
to the other. In the fame Manner, if a Lcafc for Years 
be made to two, or two have an Horfe or an Ox, and 
the one grants that which to him belongs of the Term, 
the Horfe, or the Ox, to another %. 
Statutes. 

Vide Weftm. 2, cap. That Tenant in common JbaU 
have a Writ of Wafte againft bis Companion^ and upon 
Recovery the Place waited ft>all be ajjftgned to the De^- 
fendant ^. 

Whatfoever Thing doth not lie in Livery of Hand "^ 
ought to pafs by Deed ; for the Right of a Thing real 
or pcrfonal may not be given nor relcafed by Paroll ; 
r2J»]no more may a Reverfion, Rent, Common in grofs, 
or a Villain in grofs be granted by Paroll. But a 
Horfe, ' Ox, or fuch pcrfonal Thing* Emblements, and 
Trees growing upon the Land, may; fo may the 
Wardfhip ^ pi Body or Land. Alfo a Leafe for Life 
' with a Remainder over is good without Deed, for the 
Remainder paiTes by the Livery and Seizin. 

A Deed " is a Writing in Paper or Parchment 
lealed and delivered ; for if a Parchment without writins 
be delivered as a deed to a Man, yet it is not his Deed, 
9)tho'. that an Obligation be afterwards wrote upon it ; 

* Littlet. $. 297. Co. Litt. 190. a. f Co. Litt. 183. P. 
Pycr 10. pi. 36. Littlet> §• 298. J Littlet. J. 319, 321. I^" Vide 
Fleta, lib. i. cap. 12. pL 21. ^ Fleta lib. 3. cap. 15. Co. Litt. 

o. a. 49. a. 172. 8. Dr. & Stad. 1. i. c. 8. * Perkins 13. 
* 12 Ed. 3. Fitz, Grant. ^9. ^ 22 H* 6. i. 40 Ed. 3. io» 10 
Fd. 4. 1;. 12 Ed. 4. 16. 1 J Ed. 4. i8« Littleton ^. 60, Co. Litt. 
143. 8. f t Cp. 5- at 
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fk be a Writing, but not fealed at the Time of the 
livery of ic as his Deed, it is only a Scroll, but not 
Deed ; or if I write "" and feal a Deed, and the Party 
it without my Delivery, I may plead that this 1$ 
my Deed. And it always belongs ^to him to 
the Pofleffion is given thereby. As if I releafe 
two Diifeizors, and deliver the Deed to one, the 
if he furvives (hall have the Releafe ; or if the 
cizee releafe to the Difieizor, "^ and he makes a 
inent of the Land, the Feoffee (hall have the 
afe; but if a Feoffment be made to two without 
and the Evidences which concern the Land are 
ered to the one, the other (hall not have them ; or 
I releafe to my two joint Feoffees, and deliver the 
d to one, the other altho' he furvives (hall not 
e it. But if it is read in other Form than in the 
dng is contained to a Man not lettered, it is not 
Deed altho' that he feal and deliver it '. 
This Deed is either an Indenture, or a Deed Poll. 
odenture, when the Paper or Parchment is indented : 
d it is for the molt part fealed interchangeably, and 
munial Deed of each Party : But in Law both are 
tone Deed*; yet the Deed of the Grantor is the 
cipal, and the other is but a Counterpart. And for 
Reaibn, if the Leflbr only feal it, and not the 
, yet it is as good as if both have fealed it. And 
re be any Variance between the Deeds, it (hall be 
n as the Deed of the Grantor is, and the other^(hall 
intended only as the Miftake of him who wrote it. 
And this Deed makes an Eftoppell to the Party, that 
to fay, barrs him to fay againft any thing contained 
the fame ". As upon a Leafe by Indenture or Fine, 
th Parties are eftopped to fay that thfe Leffor had 
Khing in the Land. So that if the Leflbr happens to 
ivc the Land afterwards by Purchafe or Defcent, the 
eflee may enter upon him by way of Conclufion, and 

•9H. 6. .37.b. 034H. 6. I, PiCo. 2.a.b. ^ 6 H. 7. 
'^ '2 Co. 9, Thoroughgood's Cafe. » Co. Litt. 229, 
a 2a b. t 38 H. 6. 35. ' • liwlet. J. 58. Plowd. 434, 
* SO. b, 

alfo 


s 


90 


[b] 


THE SECOND BOOK 

alfo the Leffee (by Eftoppell) (hall be put to pay th 

Rent. 

Sometimes nude A£ls without Indenture, for th 
like, do make an Eftoppell "-, as if the Hufband dil 
continue the Land of the Wife, and takes an Eflrat 
back to him and his Wife for their Lives, the Wife i 
remitted, but the Huflband (by the taking of it back 
is eftopped to fay fo. 

A Detd Poll is when the Paper or Parchment is nc 
indented. And thererore this is the fole Deed of th 

Grantor. 

Grants are fuch as concern fome Tntercft -, be the 
fuch whereby any thing paffes (wnich is properly callc 
a Grant), or a Charge. 


PREROGATITI. 

Every Grant of the Kinj[,madc 
«pon Surmifc or Suit of the Par- 
ty, fliall be taken moft benefi- 
cially for the King, and againft 
the Party (5 Co. 56. a. 6 Co. 
6, a. % Co. 56. a. 11 Co. 11.). 
So that a Pardon to the Sheriff 
4X Ipe^iali gratia & mero »«/«, of^ 
all' Mifprifions, Oftcncts, Con- 
tempts, and Deceits, fhall dif- 
charge him of an Amercement 
for returning a ^rto exaetm 
where in truth he was outlawed 
I37 H.'6. 2I). Bnt if he him- 
felf Cue for fuch Pardon, there 
ihall be c»prefs Words 5 other- 
-wife this (hall not aid him. His 
Grant ftall not be taken to two 
Intents, (viz.) to any other In- 
tent than is cxprefied in the 
Grant (i Co.' 51. a. 7 Ed. 4. 50. 
Brn. Patents, 61- » Sid. %i, 
J42). As the King's Grnnt of 
an Office for Life to an Alien is 
not good, for it may not enure 
al'b to make him a Denizen 
(9 Ed. 4. Fitz. Denizen i. Bro. 
Patent, 62. i. Co ^a. 5. Co. 
56. Plowd. 501. 3 Leon. ^43). 
ii he grant Land m Fee to A, 
-who is his Villain, this fhall not 
manumife him (1 Co. 52. 5 Co. 
c6. Plowd. 5CZ. 2 Sid. 81. 
Goldfb. 20.) ; for the Villam- 
age is a foreign Matter net ex- 
preffcd in the Crant. Bvt the 
^ King 


Statutes. 
"^ 32 H. 8. cap, 28. All Leaf 
by Deed indented for Tears or fi 
Life^ made by a Perfon of fu 
Jge^ having an Efiate in Fee^ t 
in Tail in Right of their Churd 
es or fVives^ or jointly with the. 
Wives^ jhall be good. 

^his does not extend to Leafi 
where there is any old Leafe^ nr 
lefs the fame be fur rendered i 
expired within a Year after tl 
making of the new Leafe \ nor i 
Grants* of any Reverfion ; m 
where the land hath not bet 
moft commonly occupied by Farn 
ers for twenty Tears next before 
nor to a Leafe without Impeaci 
ment of Wafie \ nor to a Lea 
above twenty one Tears^ or thr 
Lives from the Day of making. 

The accufiomable Rent f( 
twenty one Tears before fljall i 
referved payable to the Lejfor 

tbc\ 


V Littlct. i. 666. Co. Litt 351,2. 
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if HeirSf and Succejfors^ who 
II have the Reverjion ; and 
fe in refpeS of their Eftate 
I have the fame Remedy <, as 
e Lejfors. 

diVife^ where the Inheritance 
i^\ fiball be a Party to the 
'cije^ and the Rent fhall be re- 
ed to her Heirs. 
I Eliz. not printed. Raftall. Lea- 
's \. MlGr ants ^Feoffments ^ Fines ^ 
other Conveyances and Eflates 
drcbbifhops or Bifhops to any 
t {but to the King) other than 
eafes for twenty one Tears or 
tt Lives whereupon the accuf 
ed Rent fhall be referved pay* 
leyearfyj fhall be void. 
I Ja. I. cap. 3, All Affuran- 
's. Gifts, Grants, Leafes, Char- 
ts^ and Conveyances, by any Arch- 
ijhop or Bijhop to the King, of 
Land parcell of the Poffef 
ns of their Bifhoprick, and every 
nfirmation thereof fhall be void. 
13 Eliz. cap. JO. All Leaf es, 
///j. Grants, feoffments. Con- 
tjances, or Eftates^ by any Maf 
and Fellows of any College, 
tan and Chapter, Governor of 
nj Hofpital, Parfon, Vicar, or 
nj other having ecclefiajiical Li- 
ving, other than for twenty one 
tears or three Lives from the 
Time, Cffr. and whereupon the ac- 
(ufiomed Rent fhall be referved 
payable yearly, fhall be void, 

14 Eliz. cap. II. continued 
I Ja. I. cap. 25. 7 be Statute of 
1 3 Eliz. cap. lo.fljall not extend 
to any Houfe fittiate in any City, 

Borough^ 
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King may create a Duke (Brc« 

Patents^ 4.3, and in the fame 

Patent grant to him Land by 

that Name>; or make a Mayor 

and Commonalty, and by the 

fame Patent give them Lands, or 

grant them Lic^nfe to purchafe^ 

for thefe are feveral Things ex- 

preiTed in the Grant. ' His Grant 

is not good, when it appears ia 

the Body of the Grant, that the 

King is deceived (i H. 7. 13. 

4 Co. 35. Co. Litt. zy. a. 

I Mo4. 196.) as a Gift of Land 

to one and his Heirs Male (j8 H« 

8. Bro. Patents, 104. Co. Litt. 

fupra. Gbuldfb. 20. i Co. 43. b« 

Hob. S24. Moor 416. a And. 

156. I Rol. Abr. 860. 2 Bulft. 

10. 222. Plowd. 335.) \ for this 

is a Fee Simple, where it appears 

that the King intended to grant 

but an Eilate Tail (18 AiT. pL 5. 

Thorpe. Bro, Eftates, 33), 

He may except out of hb 
Grant Things incident, as Courts 
and Perquifites of Courts, upon a 
Gri^nt of the Manor (Dyer, a88.) 

He may grant over a Condi- [2 £[*! 
tion (2 H. 7. 8. Bro. Prcrog. 
loi. GouLfb. 19 ) or referve 
Kent to a Stranger (3^ H. 6. 36. 
Fit2. Prerog. 5. Co. Litt. 143. b« 

He may give Lands in Fee, 
upon condition that the Donee 
ihali notalen (ai H. 7. 8. 5 Co. 
<6 a* Bro. Prerog. 102. ai H« 
7. 7. Per Vavafor. lb. 38). 

Prerogativa Regis, cap. 15* By 
th' Grant of a Manor with tb* 
j^ppurtenances. Knight* s Feci, Ai" 
vowjotis^ and Dower Sf do not f aft 
in the Cafe of the King, w/tbout 
exfreft mention, 

1 H. 4. cap. 6. Expreft men- 
tion fhall b» in tbi Petition of tb* 
Value of the Thing demanded, 
otberivife the Patent Jba I be void, 

2 H.*4. cap. %, Ibe Statute of 
1 H. 4. cap. 6. Jballnot extend t» 
Things under the lvalue of ;f lOO, 

except Wards and Marriages. 

6 H. 8 c. 1 5. Where the King 
gra'nti Lands or office durante bene* 
placitOf and afterwards granti the 
fame to another tvitbout mentioning 
the iji, the tJ Grant Jball be xnid. 

34. H. 8 cap. 21. AUlMtert 
Patent of Henry 8. after the ^b 
of February , Anno 27 H, 8. »«- 
til fevtn Tears after this Affjbail 
bt gcod notwitbpanding Mij-n^^ 


92 


THE SECOND BOOK 


P^J 


f Mifrecttait Ntn-recital, no 
Cffite htfirt, or tht lih. Vide the 
Statute, 

I Ed. 6- cap. g. ^H Letters 
Tateut ef Edw. 6. after i% Ja^ 
ternary ^ Jnno I Ed. 6. duririv bis 
^fi% fi*^ ^ g^d, novwitlpand* 
smg the Caufes afirefaid. 

7 Ed. 6. ca)>. 3. jSH Patents 
mfter 4 February^ ^^ H.%, until 
the Death •f Edtv. 6. /hail he 
gted, notwitifianding the iofi 0/ 
the Bin ajfjgned for the. Patentee, 
ar notwithftanding that there was 
mot any Bill ejjigned. But this 
dees not extend to any teafe upon 
m>f ich the ancient Rent is not «- 
. ferxfed, and payable Tearly, Vide 
the Statnte. 

All Patents made by H 8. or 
Ed. 6. are geed, althcvgb the T*. 
ssure be in Hocage only, and not 
in Capite, and although there be not 
mvf Jieferva:ion of len hs or Rents, 
90%iithft'nding ary other Statute, 

4 & 5 P. & M. c. I. y4ll 
JEfiates made to S^ueen Mary, or 
iy her, notxvith'^anding MtfnO" 
mer^ ^e, fiall be good. 

5 EHz. c, 2- yf// EJiaffs mode 
to the S^ueen, or to be made for 
fpven Tears after the End of this 
SeJjUont fball be good, aecording to 
tie intent of the fame. So of all 
JE/fates made, or to be made by 
the Sineen for fentrn Years of any 
^hing (except Offices) fhall be 
goody emd taken moji beneficially 
for the Patentees, aecorc^ng to the 
Words and Purport of the Lett rS' 
Patent^ notwifhf>anding ^nyMifno- 
9ser, JUiJ^recital, or Non'redtal 
ef any ^hing, or any other De^eB, 

43 Eliz. c. I. Ihe like Con* 
^rmotn of all Bfiates made to 
the S^een, efer % February 25 
Elix. or by the S^ueen after that 
flime^ Or within a Tear after the 
tnd of this SJioH. 

5<; Eliz. cap. 3. JU Abbey 
f^nds, vhicb aftef 4 Fe^mar^, 
%T H* %. come to the Poffejion 
§f H,%, or tffere put in charge 
by bin* in any Cosnt, or by any 
Officer, or that aftfr the faid 4 
February were granted^ or men- 
tioned to be granted by his Letter s^ 
Patent to any one, fhall he ad- 
fne^ed to have been lawfully and 
f€^t&ly in his aiiual Poffeffion at 
the TsmSf 

aH Lttttrs Pattm tf H- 8. 


Borough^ Town Corporate^ ti 
Market Town^ or within the Su 
hurbSj nor to Land appertaining 
thereunto : So that it is not tht 
Capital^ or Dwelling-Houfe ufec 
for the Habitation of any fuel 
Perfens^ nor hath more than teti 
Acres of Land belonging thereunto. 

But nb Leafe fhall he made 
in Reverfion^ nor with cut re- 
ferving the accuftomedyearly Rent^ 
nor without charging the^Leffees 
with Reparations^ nor for more 
than forty Tears. 

Alfo no Alienation fhall he of 
fuch Houfe^ except that prefently 
after fucb Alienation^ therebe a Re^ 
pur chafe of other Lands to them and 
their Succejfors, of as good Value. 

18 Eliz. cap. II. AllLeafes 
(by the Perfons in 1 3 Eliz. cap. 
loj where a former Leafe for 
2^ars is in Effe^ and nbt to be 
furrendered or expired within 
three Tears^ fhall be void. 

Every Bond or Covenant for re- 
newing or making of any Leafe con- 
trary to the intent cf this Statute 
or of I ^ Eliz. fhall be void. 

13 Eliz. cap. 20. continued, 
I Jac. I. cap. 25. JV^ Leafe 
of a Benefice^ or Ecclefiaftical 
Promotion with Cure, or any par f 
thereof not impropriated, fhall 
be good for a longer lime than 
the Leffor fhall be ordinarily Rcr- 
fident, and ferving the Cure of 
fu(h Benefice, without Abfence 
above fourfcore Days in any one 
Tear, but fkall ceafe immediate- 
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h upon Abfence. Ani the "Promts r*/^ '*•/'*' 4 W«*y. 

•^-. "* - T^ /• r /li- M^ 11 1 /*'' '** roundatioH, or Endowment 

9f the Benefice for a Tearjball he of m»y o«» und cha^ur or CoL 
difirihited among the Poor of the ^'^i fifj;;^]'^;^ tf* «- 

»% »/t 1 1 ^\ T i9rmng to tbi Inttnt thereof. 

Pari/b by the Ordinary. viJc % h s. cap. i6. i<r. 

Alfo att Cbcrgings of fucb Be- 'Z't%i'rH!:L1;'t^^. 
ifefice /ball be void, other than the takm before tb-. Eftbeator or com- 

Rtnt referved upon/uvb Leafe. t§T:A^al':::i 1Z 
He^ tvbo bath two Benefices^ ^ «<^ returned, #»i a Month a/L 

ma, demife me to bis Curate only, T^'IT^TX!^?,. *' 
Jmt it fball not endure longer than vide ig h. 6. cap. 6. ^an 

tbeCurateJbaUbekefident^mtb- %,r^';^'ZV.,''f^^ 

cut Abfetue above forty Days in t»r>'^j- 01 '*</«* < •»• 

any OTi Tear. «>f i« «. >w *, *.«^., 

i4£liz.c. II. continued, i Jac. i. c. 25, AllBonds^ 
Cantraffs^ Promifes and Covenants^ to permit one to en- 
joy a Benefice^ or Ecclefiafiical Promotion with Cure^ or 
the Profits thereof jl)all he of^ the fami force^ and n9 
other than Leafes made by them. 

A Leafe J Bandy Promife^ and Covenant of and concern-- 
ii^ Benefices^ Gfr. made by any Curate^ fhall he of w 
other force^ than if it were made by the beneficed Perfon 
bimfelf 

43 Eliz. cap. 9. continued) i Jac. i. cap. 25. AU 
Judgments to the intent to enjoy fucb Leafe^ contrary 
to the 13 Eliz. cap. 20. Jhall be void. 

1 8 Eliz. cap. 1 1 • The Ordinary within two Months 
after Sentence given (upon any Offence committed by an 
hcumbent contrary to the 13 Eliz. cap. 20. iy which 
be is to lofe one Tear's Profits of bis Benefice) and 
Requeft by airy of the Church fVardens^ fhall grant the 
Sequeftration of thofe Profits to what Inhabitant <?/C^^*] 
the Parifh he will: fVhich if he doth noty then every 
Parifbianer may retain his TithCy and the Chttrcb-fVar- 
dens may enter and take the Profits of the Glebe^ and 
Rent J and other Duties^ to be employed to the Vfe of tho 
Poor^ until Sequefiration be committed: And that the 
Churcb-fVardens and Parifbioners fhall make their Ac^ 
counts^ and fhall pay the Duties to the Committee. And 
the Cohnniitee fball heftow the Profits to the Ufe exprejfed 
in the Statute^ 13 Eliz. c. 20. upon Pain of Forfeiture 
^ the double Value of that which (ball be witb^boldenj. 

to 
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to he recovered by the Poor of the Parijh in the EceleJtA 
ftical Court. 

Vide 50 Ed. 3. c. 6. A Man indebted for Merchan 
dize^ or Money borrowed^ makes a Gift of his Tenement 
and Cbattek to defraud the Creditors^ and takes the Pro 
fits of them^ and flies to St. Martins^ or other privileged 
Place ; upon this CoUufion founds the Tenements and Good 
pall be taken in Execution^ as if no fucb Gift had beei 
made. 

.Vide 2 Rich. 2. Stat. 2. cap. 3. If any Man indebt- 
ed by any Manner or Means^ makes fuch a Gift to del^ 
their Creditors of their Debtj and afterwards flies to pri 
vileged Places of the Churchy living there upon the Pro* 
fits of the Things fo giyen^ he may be impleaded^ and ^ 
two Capiases J whereof the fecond fhall have five Procla- 
mations by five fVeeks^ at the Gate of the SanSuary^ am 
if he fhall make Default^ Judgment fhall be given for thi 
Plantiff and Execution^ as if no fuch Gift had been made, 
L"J Vide 3 H. 7. cap. 4* All Gifts of Goods and Cbat^ 
ties made upon Truft to the life of him who made them, 
fhall be void. 

Vide 13 EHz. cap. 5. made perpetual, 29Ellzi cap. 
5, Every Conveyance of Land, or Goodsy or any Profii 
out of the famCy and every Obligation^ &c. made to de- 
fraud a Man of his Debtj Aiiion^ or the likcy fhall bi 
voidagainft him. 

Vide 27 El iz. cap. 4. made perpetual, ^pEliz. cap, 
1 8. Every Conveyance of Land, or Charge out of the 
fame to defraud Purchafers^ fhall be void againft them : 
So that it, be with a Claufe of Revocation^ and it bi 
fold for valuable Confideration^ the Conveyance being un- 
revoked. 

Vide 13 EHz. cap. 10. He who hath a Gift cj 
Gdodsj or Chatties of any Ecclejiaftical Perfon^ made tc 
the Intent to defraud^ Dilapidations fhall be charged by 
the Succeffor in the Ecclefiaftical Courts as if he had been 
Executor or Adminifirator to him^ whofo gave the fame. 
Prjerogative. 

All Grants of the King, Licenfes, Pardons, or the 
like, that do pafs under the Great Seal by his Letters- 
Patent;, 


O F L A W. 95 

Patent, (fp called, becaufe they %are open, npt fealed 
up, as Writs arc) bear Tcfte the-King himfclf °. 

And thefe being the higheft Matters of Record, 
they need not any Livery, nor in Pleading them, is 
it neceflary to (hew, when they were delivered "*, other- 
wife, it is in Deeds. Alfo Things (hall pafs by them 
without Attornment, and without Livery of Seizin, 
and fuch other Ceremonies. They take Effcft from the 
Time of the Date. ' 
Statutes. 

Vide 18 H. 6. cap. 1. That Letters-Patent^ whicbi'^7^^ 
hear Date before the Day of the Delivery of the IVar- 
rant to the Chancellor ^ Jhall be void. ' 

3 Edw. 6. cap. 4. He who hath Interefi in Land or 
Office under Letters- Patent^ (made after the 4 February 
ly H^ 8 J fhall make his Title ^ Avowry^ Plea^ ^c. by 
an Exemplification^ or Conjiat^ under the Great Seal. 

1 3 Eliz. cap. 6. So it Jhall be done by all Patentees ' 
of H. 8. Edw. 6; ^een Mary^ Ph. t^ Ma. and^een 
I Elizabeth. 

The Cuftody of this Seal, is with the Lord Chan- 
; ccUor •. 

Statutes. 

5 Eliz. cap. 18. Enaffs and declares the Law to be^ 
that the Keeper of the Great Seal, hath the fame Autho- 
rity^ &c. that the Lord Chancellor ought to have. 

In fuch Grants, Licenfes, &c. a Writ (hall firft KTuc 
to the Efcheator, to enquire if the, Grant, Licen(c, 
&c. be to the Prejudice of the King, the Country, or 
any' other, or not; which Writ is called a Writ of Ad 
quod Damnum '• 
Statutes, 

27 Edw. I. Dc Libertatibus perquirendis. 5^^ there 
in what manner Perfons who will pur chafe Lands in 
Mortmain, or holden in Chief Fairs ^ Markets, or other * 
Things, Jhall fue this fVrit. 

Uiuo this Place do appertain Exchanges, which are 
mutual Grants of equal Interefts, the one in Exchange 
for the other **. As of Land in Fee Simple, for other 

■ Plowd. 213. * 37H.6. 21. b. • • 2 fnfl. 554.- 

5j6» ' F. N. B. 221. q. ^ Litclct. 64, 65, Perk. 55. 

Land 
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Land of like Eftate § but an Eflate for Life of another 
fhall not be exchanged with an Eftate for Life ; for 
altho* that both are a Freehold, yet an Eftate for the 
Life of another, is not fo large a Freehold as an E- 
ftate for one's own Life. And in every Exchange 
there are two Grants, for each grants to the other his 
Land in Exchange. And the Word ' (Exchange) is 
neceflary, for if 1 grant to a Man an Acre of Land by 
Deed- indented, and he by the fame Deed grant to me 
another Acre for that Acre, nothing pafles without Li- 
very, except it have the Word Exchange. 

A Chofe in A&ion, as Caufe of Suit % Right of En- 
try, or Title for Condition broken, or the like, may 
not be transferred \ fo that no Stranger, that is to fay, 
who is not Party, or Privy, either in Blood fas the 
Heir of the Feoffor) or in Succeflion (as the Succeflbr 
of Mayor and Commonalty, Sec.) or as Executor, Ad*, 
miniftrator, or the like, who reprefents the Pefft>n of 
the Teftator, ihall take Advantage thereof \ 
Staiutes. 

32 H. 8. cap* g4« All Patentees and Grantees of a 
Reverfion^ Jhall have Advantage of every Condition^ Co- 
venant^ or other Agreement againfi Tenant^s for Life^ or 
Tears J wio have their Leafes Ij Indenture ; Jo the LeJJies 
Jhall have the fame Advantage again/i Grantees of u Re- 
verfwn^ or of awf Parcel of a Reverjion^ except Reco^ 
very in Value upon Voucher^ or othervoife^ 

But thofe Things pafs only ^ by Releafe or Confir*^ 
mation, (for a Releafe or Confirmation % to him who 
hath nothing in the Land, is void.) 

A Releafe is when he difcharges his Intereft. The 
Form is, I have remifed, releafed, and for me and my 
Heirs quiet claimed *". 

Confirmation is, wh^n he ratifies the Poifeflion of 
another. The Form is, I hare ratified, approved and 
confirmed to C. of D. the State and Pofleffion^ &c '» 

' 9 Ed. 4. 21. * Vid. Preamble of 32 H. 8. cap. 54% 

livliich declares the Common Law fo. 5 Co. 24. 6. Dyer, 283. 
pi. 19. < X H« 6. 4. ^ Dr. &Stad. 1. 1. c. 8. 

Co. Litt» 265* U If fAVL §• 445. Litt. i'SiS* 

Such 
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Sach art Grants, properly fo called. A Charge is 
*hcn a Man binds himfclf co any Thing executory and 
to be done. 

.Collateral Afts are fuch as do not concern any In- 
Icrcft, and therefore they . may be countermanded, as 
kath been fp6ken in the firft Bodk. Of this fort arc, 

A liccnfe to a Man to do a Thing for his own pri- 
vate Advantage : .As to hunt in my Park, &c. 

An Authority giiren to do a Thing for him who gave 
Ae Authority, as a Letter of Attorney to deliver Seizin^ 
cad die hkc^ 

tCHAP. III*. 

Of Hereditaments^ and therein of Eflates^ 

POffelEoas, are Hereditaments or Chattels, 
Hereditan^ents, in which a Man hath an Eftate 
"^ Ii>heritance, or for Life. 

' They m^y be appendant one to another : Things * 
incorporeal to corporeal, as a Way, a Court, Pifcary^ 
to a Manor^ Land, or Houfe -, or ^ corporeal to incor- 
Y^^ as Land to an Office. But Land "^ may not be 
f appurtenant to a« Houfe, in the true and proper Na* 
tare of an Appurtenance. And every Appendancy * is^ ^^ 
to a Thing of the fame Nature. For common of Tur- L^S J 
bary * may not be appurtenant to Land, but to a 
Houfe, becdufe that Turves are to be fpent in an Houfe. 
Nor (hall a Leet ^ be appendant to a Church pr Chap- 
pel, becaufe they are of feveral Natures, And if om 
AdvowfonS or the like, be appendant to a Manor, 
jthis Appcndancy is not to the Services, but to the De- 

I ■ Plowd. 170. Co. Litt. 121. Jb. ^ 4 Co. 37. ^. 

|lH. 7. 28. Bro. Incid. 13. Dyer, 78. pi. 43. i Rol. Abr. 
*30. ^ Bro. Feoffments, 53. Piowd. 85. 170. 168. 

Tkis, a Principle of 'Law, as Montague faid. ** 4 Co. 37, 

;»• S. P. Co. Litt. 121. b. * 5 iAir. 9. Bro. Com- 

j«iffion 36- 4 Co. 37. a. Co. Litt. 121. b. <" 10 Ed. 3. 

5- 37 H. 6. 34. 26 H. 8. -4. Co. Litt. 121. b. Fitz. Leet. 8. 
pro. Incident, 29. 8 Dyer, 70. pi. 41. 1 Rol. Abr. ^30. 

Co. Litt. 122. Cro. El. 210. i Leon. 208. 

H meines 
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mefnes only. For every Appendancy is to fuch Thing 
as hath perpetual Continuance ^. 

For the Dircdkion of Hereditaments, there are di- 
vers Anomalies, that is to fay, fpecial Exceptions vary- 
ing from the general Rules, and are named Maxims. 

inheritance is an Eftate which fhall defcend' (for 
an Inheritance may not lineally afcend^ that is to 
fay, from the Son (who purchafes In Fee-Simple, and 
dies without Ifllie) to the Father, but ever does de- 
fcend, as to the Uncle, Brother, &c,) to his Heir, that 
is, to him who is the next of the whole ^ Blood (for 
the half Blood (hall not inherit) and of *the more wor- 
thy ^ Blood } as the Blood of the Part of the Father, 
is more worthy than the Blood of the Part of the Mo- 
ther, the cldeft Brother more worthy than the others j 
and therefore they (hall firft inherit. But none is of 
any good Blood, except that he be born in Matrr- 
mony. For if a Man marries " a Woman, by whom he 
had liTue before, fuch IfTue, although it be a Mulief% 
that is to fay» Legitimate by the Law of Holy-Church, 
yet it is a Ballard by our Law. 
Statutes. 

Merton, cap. 9. 7 be Earls and Barons, being requir- 
^ed by the Bijhops to ajfent, that thoje who were born be^ 
fore EffowfelSy Jhould be legitimated and inheritable^ be- 
caufe the Church accounts them Legitimate \ anfwered^ 
that they would not ihange the Law of England^ ufedand 
approved. 

I. Maxim. ThisDefcent is to be intended to the 
Heir of him who was laft adtually feized ^. So that, 
the Poffeffion of the Brother makes the Sifter to be 
Heir, that is to fay, that the Sifter of the whole filood, 
where the eldcft Brother hath entrcd after the Death 
of the Father, and not the Brother' of the half Blood, 
xior any other collateral Coufin, ftiall inherit, and yet 

' 21 H. 7. 15. a. Dyer, ibid. Co. Litt. 122. * Lit- 

tleton, 5. 3. Dr. & Stud. L I. c. 7. GlanvilL 44. 3 Co 40. b. 
* Lictleton, §.2. 6. Mbid. 4. » Pod 143. 47 Ed. ^. 

14. b. II H 4. 84. 18 Fd. 4. 30. 39 Ed. 3. 31. b. 38 Afl; 
pi. 2f I Rcl. Abr. 357. pi. 5. Littkt. §, 8. 

fuch 
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iifch Brother of the half Blood, &c. is Heir to the 
ommon Anccftor. And if a Man, who purchafcrs 
Land, dies without Iflue, fo that this defcends, and is 
It once attached in the Heir of the Part of the Fa- 
i\er, the Heir of the Part of the Mother, may never 
bve it, becaufe they are not of the Blood of him who 
l?as laft feized p. 

2. Maxim. He, who (hall be Heir, ought to be 
of the Blood of the firft Furchafor. And therefore 
Land defcends, it (hall go only to the Heir on that 
Me from which the Land defcends-, as if it defceids 
bm the Father, who purchafed it, then it (hall go to 
fhc Heirs of the Part of the Mother of the fame Fa- 
fter; but not to the Heirs of the Part of the Mother 
^ the Son, for although that they are of the Blood of 
iJeSon who' was laft feized, yet they are not of the 
«ood of the Father who was the firft Purchafer \ 
, If the Heirs are Females in equal Dift^nce, as [b] 
paughcers. Sifters, Aunts, &c. they (hall equally in- 
|fc«it, and are but as one Heir, and are called Par- 

Here the Entry of one, is the Entry of the 
others, if they will. .But fo it is not of a fpecial En-, 
^ toonfe's owA Ufe\ As if Tenant in Tail, hatlv 
Iffuetwo Daughters, and the eldeft enter into the whole, 
tnd thereof makes a Feoffment with Warranty, this ii 

collateral Warranty, and bars the younger for . her 
Moiety ; which proves that this fpecial Entry, is not 
''« Entry of both, for then it (hculd make a Warran- 
^ vhich commences by DifTcizin, and no Bar : But 
l»]this is to be intended, where the other Coparcener 
^jilUave this Entry for her, an^ not otherwife. And 

crefore, in a PartUione facienda of Rent, it is a good 

;» for the Defendant to fay, that he is fole feized^ 

jlioutthat that he hoXAtth pro indivifo : And the Plain- 
is put to a Kuper obiit \ Alfo if one enters, both 

fy not be vouched as Heirs, for this is to theif 

'^vantage, but both may have Aflize ". 

'49 Ed. 3. 12. ^12 Kd. 4. 14. Co. Litt. 12. a.* 

^'"j;^- 5. 241, • Lfttlct. §. 710. ^4 H. 7, 9. b. 

43 Ed. 3. 19. 

H % That 
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That which defcends '', fhall be charged by the Deect 
of the fame Anccftor, be it Annuity, Warranty, O* 
biigation, Covenant, or the like, but not by any nude 
Matter in Deed, as where the Anceftors Time whereof, 
&c. have ufcd to pay an Annuity ; but here the An- 
ccftqr muft bind himfelf and his Heirs : For if a Man 
bind his Heirs to pay ^20 per Ann. or the like, but 
* bind not himfelf, or bind ^ himfelf without naming 
his Heirs, there the Heir fhall not be charged, altho' 
he hath affets by Defcent. And for this Caufe, inas- 
much as the Heir * is charged only by Reafon of Af- 
fets, when he hath Aflfets the Debt is accounted his 
own Debt, and Adion lies againft him in the Debet 
G? Detinet^ not in the Detinet only. And for an 
Acre' defcending, the Heir (hall be charged in an 
Obligation of jf^ooo, but no other Land fliall be put 
in Execution, but that Acre only. So, altho* it be 
a Reverfion that defcends ; in which Cafe 2, the Judg- 
ment (hall be, that he recover the Debt to be levied 
on the aforefaid Reverfion, when it (hall happen, and 
a fpecial Writ (hall i(rue to extend the whole. 

Inheritance is Fee-Simple Abfolute^ or. Fee-Simple Con- 
iitionah 

Abfolute^ which defcends to his Heirs whatfoevcr,^ 
fo that they be of the Blood of the firft Purchafor, as 
is aforefaid**. 

Conditional, which is to him and to the Heirs of his 
Body only, for this was a Fee-Simple at the Common 
Law, but the having of IflTue made it a more perfcft Fee- 
Simple than before •. 

This, * before IflTuc had, might not be alie;ied to the 
Prejudice of the Donor ; but fuch Alienation (hould 
be a Bar to the KTue, becaufe he claimed the Fee. 
Simple by him. After Ifliie ^ he had an Abfolute J 

.'«' 10 Ed. 4. 10. * 31 Ed. I. Fitz, Grants, S5. 

* 2H. 4. 13. Bro. Annuity 13. Plowd. 457. Co. Litt. 144. b, 
•Plowd. 441. 5C0. 36. a. Poft. 108. b. '^4oEd. 3. 15 
K Dyer, 373. pi. 14. ^ Piowd. 235. Co. Litdct/ 1. fa 

• Plowd. 2^0. Co, Littlet. 19. a. ^ * 2 Inft. 333. i^ E 
2. Fitz. Formedon, 61. Temp. Ed- i. Ibid. 62. Co. Little 
19. a. 30 Ed. i: Fitz. Formedon t^ ^7 Co. 3^, j 
Co. LiU« 19. a. 2 lull. 333. 

Fee 
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Tte, and it might be aliened, or forfeited by Attainder [29*] 
of Treafon or Felony, but fo, that it fliould revert to 
the Donor, if Iflbe failed before Alienation made. And 
this by the Statute Weftm. 2. cap. i. being reftrain- 
tAy that it fliOuld not ht aliened to the Prejudice of 
the Ifiiie, and this in fuch foft, that by th^ very Words 
of the Statute a Reverfion depends upon it, is novr 
become, by the Conftru6lion of the faid Statute, a nev^ 
Eftate * divided out 6f the Fee Simple, and is called 
an Eftate Tail. 
Statutes. 
Weftminfter 2. cap. i. The Will of the Donor ^ ac- 
tirding to the Form in the Deed of Gift exprejfed^ fball 
he ohferved^ fo that the Donee fhall not have Power /# 
«&ff, but that it fball renmin to the Iffue^ or fball revert 
to the Donor or his Heirs ^ if fucb Iffue fail. 

1. Maxim, f Land ^ven in Frank-Marriage With 
any Woman his Coufin, is a Fee Simple Conditional ; for 
the Word Frank- Marriage implies an Inheritance to 
the Donees, and the Heirs of their Bodies begotten'; 
but Land " may not be given in Frank- Marriage with 
a Man who is Coufin to the Donor, but always with 
a Woman. 

2. Maxim. Such Donee ^ fhall have nothing of the 
fame Anceftor by Defcent, except that (he will allow 
the Value thereof to her Coparcener, which is called , 
putting in Hotchpot ; as if ten "* Acres Were given 
to her in Frank Marriage, and twenty Acres more (all 
of equal Value) delcend from the fame Giver, if ihe will 
put all together, fo that the Value may be known, 
ihe fliall retain the ten Acres of her own, and fhall 
have five Acres more. But if Lands ^ dcfcehd froiri 
the Father, or other Anceftor of the Giver, and not 
from the Giver himfclf, there Ihe fliall have her Part 
pf that which defcends without putting in Hotchpot; ioi 
&e is«oot advanced by him, but by another. Alfo 

' 2 Tnft. 335. t Littleton, 5. 17. ^ Temp. Vt. 

8. Bro. Frank -Marriage, 10. but it feems otherwife. Vid. 6 Ed, 
3. 23. Piers de Saltmarih's Cafe, F. N, 8. 17a. h. 7 Ed. 4, 
12. Per Moile. Co. Litt. 21. b. « Litr. J. 267, 269. 

• Ibid* 268. P Litt. §. 272. 
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Hotchpot (hall not be but of Lands** given in Frank--j 
Marriage, for if Lands be given to a Woman oiherwife 
than in Frank-Marriage, fhe fhall have her Part of ^ 
that which dcfcends, as if no fuch Gift had been made*, j 
And the Reafon of all this is % becaufe (if (he will noc | 
put the Land in Hotchpot) the Law intends that (he.^ 
holdcth herfelf fufEciently advanced. And Note, thac 
(upon the Hotchpot) the Land given in Frank Mgrriage^ \ 
always (hall remain to the Donee •. 

Such is an Inheritance. Now follows an Eftate for-. 
Life. An immediate Eftate for Life is called a Frec-i 
hold ; a Freehold in Deed is, when he is aftually fciz-. 
ed ; a Freehold in Law is before Entry, when it is calt«i 
upon him by Courfe of Law, cither after the Death 
of him who hath the Inheritance, or after the Death 
of Tenant for Life. 

This being but a particular Fftate derived out of 
[^] an Inheritance, a Remainder or Reverflon may depend 
upon it: For a Remainder* may not be but upon a 
particular Eftate precedent, as upon a Leafe for Years, 
or Life, upon an Eftate to one and his Heirs ^ during 
the Life of J. S. for this in effcft is but an Eftate 
for Life * ; but it may not depend upon an Eftate * to 
one and his Heirs, fo long as J, S. hath Heirs of his 
Body, for this is a Fee Simple determinable, nor (at 
the Common Law) upon an Eftate to one and the 
Heirs of his Body, for this was a Fee Simple Conditio- 
nal, nor could any Reverfion be upon it. 

A ** Remainder is a Refidue of an Eftate at the fame 
time appointed over -, and for this Reafon * it may not 
be faid to be by Afllgnment, but by Demife of the 
Leflbr, becaufe it palles at the fame time with the parr 
cular Eftate. 

A Reverfion is a Refidue pf an Eftate, not at the 
fame time appointed over; as if a Man demife Land 
for Life, withoqt faying mor^, the Reverfion •of the 

*i Littlet. §.275. ' Littlet. §. 269. • Ibidcro. 

> Plovvd. 83, 35. ^11 H. 4. 42. * Co. Ljttlet. 

239. a, c Plowd. 29. Vide Vaugh. 269. Co. Litt. 18. a. 

Poft 46. b. ' ^ Piowd 25. Co. Lilt, 49. a. 143. a. 
Nov 's Max. izx. « 28 li, 0. 30. • 

' Fee 
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ee Simple is in the LefTor, and if he afterwards grant 
is to another, the Grantee hath the Reverfion. 
Alfo this may be furrendered to him who hath the 
iCXt and higher Eftate ^ : As two Joincenants, and to 

Heirs of one, he who hath the Freehold may not 
furrcndcr to the other, for both have ajoint Poflcflion, 
and the fame Eftate. But Tenants in common may ^, 
as the Alienee of him who hath the Freehold in the 
Cafe before, may farrender to the other j Tenant for 
Life, where there is a Remainder for Life, wich a Re- 
rtainder over in Fee, may not furrender to him in the 
Remainder in Fee, for he hath not the next immediate 
Eftate : Lelfce for Life ^, may not furrender to him in 
Remainder for Years, but to him in Remainder for 
Life he may ; for this Remainder (as to him who hath 
the Remainder) is a more high Freehold thun the Eftate 
of the other, which (as to him) is but an Eftate for 
the Life of another. Alfo a Term only tor Life, or 
Years, (hall be furrendered, for no Surrender fhall be 
of a Fee Simple '. ) 

An Eftate for Life is for one's o'osm Life, or for the 
Jjfe of another. 

Two cfpccial Eftates for one's own Life^ tenancy hy 
the Curtefy and in DoweVy arile after the Death of the 
Perfon who hath fuch an Inheritance joined with the 
Freehold (for both may be of a Reverfion dependant 
upon an Eftate for Years % and confequcntly of a Rent 
if any be referved \ but not where a Man hath an 
Eftate for Life Renlainder to another in Tail, Remain- 
der to his own right Heirs) as °* may defcend to the 
IlTue between that Huft)and and Wile j as upon a Gilt 
to a Man and the Heirs whigh he Ihall beget on the 
Body of his Wife, that fame VVi e fhall be endowed, 
buc not a fccond Wife, And uppn Land given to a 
Womqn, and to the Heir§ of her Body begotten by 
her Hufband, the fame Hufband may be Tenant by 

'22 H. 6. 5. 2 Perk. 113. ^ 2^ Ecj. 3. 32. b^ 

* I2 H. 4., 21I ^ Co. Litt. 32. a- 29. I. Lucwy, 729. 

1 Rol. Abr. 6-8. pi. 7. ^ 46 Ed. 3 16 b. 49 £d. 3.' 

»5. b. I Rol. Abr. 677. pi. 10. S. G, for it i§ noi a F^c in 
Poffcffion. » x-ialet. 53. 
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the Curtefy, but not afccond. So of Lands' ^ven to 
a Man, and to the Heirs of his Body, or to a vV^omaf<( 
r Q*yand to the Heir's of her Body, whatever Wife die Hufl 
band takes, fhall be endowed, and whatever JPerfon the 
Woman takes to Hufband, he may be Tenant by thi 
Gurtefy. 

And both may be prohibited at the Suit of him whd 
hath the Inheritance, that they make no Wafte to tluj 
Deftruftion of the Inheritance : But this Writ doth not 
lie againft Lcflce for Life or Years, for they cpme iq 
by the Party htmfclf i, but in the Cafes before, the Lavif 
creates their Eftate. 
Statutes. 

Vide Marlbridge, cap. 13. Farmprs JhqJl not maif 
fFafle, Sale, or Exile of HoufeSj Woods, or Men, excepk 
they have a fpecial Licence by IVritifig of Covenant, mai 
king mention that they may db f/, upn Pain of Damages^ 
and gritvous Amercement. 

Vide Gloucefter, cap. 5. Gives a Writ of Wafte or 
gaififl Tenant by the Curtefy, for Life, Tears, cr in Dotvet., 
And he fhall kfe the Place wafted, and treble Damages. 

Vide Weftminfter 2. cap. 14. Procefs in a Writ of 
Wafie fhall be Summons, Attachment, Diflrefs, and upon 
Default, it fhall he commanded to the Sheriff, that he take 
with him twelve, ^c. and ga to the Place wafted, and 
there enquire of the Wafte, and return Inquefl. 

Vide ao Ed. i. De Vaflo. ^7he Heir fhall have this 
Writ, where the Ancefior fues a Writ of Wafie, and diej 
pending the fame, 

Vid<: 11 H. 6. cap. 5. // lies againft the Farmof 
^ who grants over his Eftate, and yet takes the Profits. 

tenancy'' by the Curtefy, is fuch an Eftate, by which 
(the Wife having aftual I'offeGion) the Hufband, whq 
hath Iffue h^ her, born aKye, fhall have the whole; 
whether fuch IfTue be Male or Female, heard to cry, 
and whether it die * after, cr continue alive; and if 
the IfTue be born alive it is fufEcient, although it be 
not heard to cry ^, for it may be born Dumb. Rut 

» 8 Co. 34. b. » Littleton, §.31;. ^ Co. Litt. 
30. a. ^ Dyer, 25. pi. 159 Fitz hcrbert. Co. Litt. 29. b. 
f. Co. 35. a. .lAi.d. 3y Old Bcndl. 25. ' 

no 
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Tenancy '^ by the Curtefy, fhall be of a Pofleffion 

Law, as where Lands dcfccnd to a Woman, and 
die before any Entry by her, or the Hufband, or 
for them-, nor of a Thing in fufpencc% as where 

cnant in Fee of Land takes a Wife, who is feizcd 
pS the Seigmory in Fee, the Hulband Ihall never be 
Tenant by Curtefy of the Seigniory, for by the Inter* 

rriage it is fnfpcnded. And it is called Tenancy by 

t Curttfy of England % becaufe it is not ufed in any 

her Realm. 
Statutes. 

De Tenentibus ' per Legem Angliae. He that bath [bj 
^ Son^ or a Daughter by a fVoman^ beard to cry^ /hall 
m tenant by the Curtefy. And the fecond Hufband in 
mcb Cafe fhall he Tenant by the Curtefj\ whether Jhe had 
i Heir by the firfi Hufiand or not. 
I /Jazevr'^, is fuch an E-iate, by which a Woman fliall 
have the third Part of that which belonged to her 
Hulband, to be affigned to her in Severalty. The 
tcmc* here ought to be nine Years of Age at the 
peath of her Hulband. 

Detinue of Charters which concern the Inheritance 
^cfcended to the Heir, is a Bar of Dower, fo long as 
ftc detains them •, but otherwife of Charters* which x 
pMicem Land purchafed by thd Heir. 

Maxim. If the Hulband^ at the Door of the 
Church (whioh is called Dower ad ojlium Eccleft^e) or 
(being Heir * Apparent) by the Affent " of Father and 
Mother (which is called Dowment ex ajfenfu Patrii^ £5?r. 
for the Son f ought to make the Dowment, and they 
p aflent) prefently X after the Efpoufels (not before) 

^ Co. Litt. 29. a. z\ Ed. 3.21. 3 H. 7. 5. F. N. B. 149* 
Dr. & Stul. 1. 2. c. 15. 8 Co. 34. b. '^ Perkins, 60. g. 

C^. Lkt. 29. b. I Ed. 3. 6. 5 Ed. 3. 26 3 Leon. 247, * Litt. 
i 3). ' Co. Litt. 30, a. ^ Vet. Mag. Cha. « Litr^ 

\- 36. ' * 12 H. 4. I, F. N B. f49. \. Dr. k Stad. 

!• I. c. 7. ^9 Ed. 4. 47- Bro. Dower, 93. * 2 

H. 7. 6. 22 H 6 16. B»o. Dower, 4-. 22 H. 6. 42. New- 
ton. Bro. Dower, 48. Dyer, z%o pi. 52. 33 H. 6. 51. 4» 
H<l. 3. 1 1. 6 Ed. 3. 45. Doc. Pla. 190. 9 Co. 18. a, 
^ LiHljBt. §. 39. ' Co. Lit. 35, b. "L'ttlct. %, 40. 

t 8 Ed. 2. F. Dower, 154. Co Lut. 35. b. J 40 Ed. 3. 

43. 3 H. 6. 4. Co. Litt. 34. a, _ 

do 
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do endow his Wife of any Certainty, as of the Whole, 
a Moiety, or lefler Part, £f?r. this (hall be " a Bar of 
the . third Part, if (he affcnt : but otherwife of an En- 
dowment ad qftium ^ Camerde^ and of an Endowment^ ** 
tx ajfenfu Fratris^ or Confanguinei : And hereupon % it 
is at the Eledion of the Wife, after the Death of her 
Hufband, to keep herfelf to fuch Endowment, or to 
be endowed at Common Law. And in fuqh Endov^^- 
ipcnts % the Woman, afccr the Death of her Hufband, 
may enter without any Aflignmcnt (bccaufe the Cer- 
tainty of the Land, which fhe fliall have, appears) but 
fo may hot Ihe in the Dower at the Common Law. 
Siatutes, 

Vide Magna Charta, cap. 7. That a Woman /hall 

abide forty Days in the chief Mejfuage of her Hufband^ 

if it he not a Cajlle^ and if it he a Caft.Cj then another com-i^ 

petent Houfe fhallbe 'provided for her^ until Bower he aj^ 

eftgnei her \ which is called her Quarentine. 

Vide Wcflminfter 2. cap. 34. A Woman who elopes 

from her Hufband^ and tarries with the Adulterer^ fhqll 

not have her Dower ^ except the Hufband voluntarily and 

. without Eccleftajikal Coercion be reconciled^ and fuffer 

ibe Wcman to inhabit with him. 

Vide 1 1 H. 7. cap. ao. If a Woman^ who hatb a 
Jointure of the Provifion of her Hufband^ or his Ancefiors 
aifcoHtinuej or fuffer a Recovery by Covin^ this fhail he 
void '9 and ke^ to whom the Land ought to come after 
her Deaths may enter as if fhe was Deady without any 
Difcontifiuance cr Recovery. 

27 H. 8. cap. 10. An Efiate to thf Hufband and 

Wif^t and to the Heirs of the Hufband^ or of the Bodies 

[31*]^/ both^ or for their Lives ^ or the Life of the Wife for 

her Jointure^ flodl be a Bar of Dower. IJpon EviHion 

of her Jointure J fhe fijall be endowed* If thf Jointure 

■ Litt. 41. » 10 H. 3. Fitz. Dower, 200, 201. Bra^. 

1. 2. c. 18. Brit'on, c. 101. Fleta, lib. 5. cap. 23. pi. 4. 
Mirrour, cap. i. § 3 & cap. 5. F. N. B. 150. m. Co Lite. 
54. a. Pcrlc. 306. P 8 H. 3. Fitz. Dower 193. 

29 Ed. 3. Fitz. Dower, 134. F. N. B, 150. 1. Co. Litt. 35. 
b. « 21 H. 6. 25. b. Littlet §. 41. ' Ibid. 39. 40, 
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ide after Marriage^ jhe may refufe //, and have her 

letj except the Jointure was by ASt of Parliament. 

All thefe are Eftates for one's own Life. In Eftates 

the Life of another ^ if the Tenant die in the Life 

Ceftuy que vie^ he who firft enters (hall have it dur- 

; the Term, who is called an Occupant ; but apon 

ind leafed to one, and his Heirs, for the Term of 

ik of another, there his Heir fhall have it^ and (hall 

ift the Occupant '. 

CHAP. IV *. 
Of Land and Rents. 

Ereditaments concern Land or the Perfon. 
In all Things but Land itfelf (for in Land * 
fcription maketh not any Right) but in ^ Rent or 
refit out of Land a Man may prefcribe againfl: an- 
icr, that is to fay, make a good Title, that he and 
Anceftors for Time, &c. have had and enjoyed 
*, as that they have been feized of a certain annual 
.cnt out of Land, and have diftrained for it, being in 
Arrejr ;or of a Villain * and his Anceftors, as of Villains 
in Grofs •, or that a Man, and all thofe ** whofe Eftatc 
Be hath in the Manor of Dale^ have had a Park there 
for time, &c. For of .fuch Things as may not be grant- 
ed without Deed or Fine, as in the Cafe of a Villain 
in Grofs, a Hundred, Rent, or the like, the Prefcrip- 
tion fliali be in him and his Anceftors, whofe Heir he 
tt% and not in him, and thofe whofe E^tt he hath^ 
hecaufe that he may not have their Eftate without 
Writing, which ought to be fhewn to the Court. But 
otherwife of Thipgs appendant, or ^regardant to a 
Manor, » 

• Co. Li^t. 41. b. Occupancy is now prevented by Stat. 29 
Car. 2. c. 3. § 12! Vide. * Dr. Sc Stud. 1 i. c. 8. 8 H. 

6 16. Bro. Prefcription, 19. But in Tenancy in Common, one 
nay make Title to Lands by .Prelcription. Litckt $ 310. 8 H. 
6. 16. Bro. fupra, & Tiri Trefpafs, 1 22. *» Dr. & Stud, 

fupra. H. 19 Ed. 3. Fitz. Title, 34. Co. Litt. 144,. a. 
' 19 H. 6. 34. Liulet. §. 182. ^ 3 Ed. 3. Jtin. North. 

Iro. Incidents, 30. * Littler. §. i83, 

. Thofe 
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Thoft Hereditaments which concern Land are 
tinguiihcd, when he that Ihall have thetn, hath ali 
the Land in as high and perdurable Eftate as he hat 
. the Hcrediiamencs themfelv^es ; otherwife they are bfv 
jufpended : As where* the Lord purchafes the Tenan 
cy in Fee, and altho* it be to him and another, am 
the other furvive ; for his Eftate is as high in the Te 
nancy, as it was in the Seigniory ; but if he who hatj 
a Rent Charge in Fee, grants this for Life ro the Te 
pant in Fee of the Land, or in Fee to Tenant foi 
Life of the Land, this goes by way of Sufpenfion o 
the Rent. And therefore in the ^ firft Cafe, the Gran 
r{j-j niay be with a Remainder over; and iri^i the • fcconc 
Cafe the Tenant may grant this Rent in his Life, anc 
his Heir fliall have it after his Death, for the Efl:at4 
was not as high in the one as in the other. So i 
a ' Man, who hath a Rent Charge in Fee, marry i 
Woman who is Tenant in Fee of the Land ; or if thi 
Tenant infeoffe his Lord upon Condition •, for thefe ir 
the firft Cafe, the Hufband may grant this Rent not- 
withftanding the Intermarriage ; and in the fecond Cale, 
if the Tenant enter for the Condition broken, the Seig- 
niory is revived ^, for the Eftates are not as perdurable 
the one as the other. 

Sometimes alfo they are apportioned. 

Hereditaments, which concern Land, are in Bewefne 
or otherwife. 

In Demefne ^, which are in manual Occupation or 
Rereit, as Land itfelf or Rent. 

Under the Name of Land \ arc comprehended not 
only Gardens, Meadows, Pafture, Woods, Rivers, and 
the like, but alfo Meflbages, Tofts, Mills, Caftles, 
and the like; which being built upon the Land are 
of the Nature of the Land itfelf; for in a "^ Precipe 
quod reddat of a MelTuage, the Warrant of Attorney 
IS, that fuch an one hath put in bis Place J. S. inaPle^ 
ef Land. 

• 34 Aff. pi. 15- ^ Abridgment of Affize?, •Perk* 

113. b. ^ 8 Ed. 3 16, ^ Co. Litt. 314. a. Perk. 

19. ^ Lkt'er. §. 10, ^ Co. Litt. 4 a 2 Rol. 

Abr. 57. 2 Rol. Rep. 265. Palm. 320. "» 4 Co. 87 b. 

The 
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I The eldeft * Coparcener here upon Partition, (hall 
re the Capital Mefluage. 

The Freehold ° of Land pafles by Livery of Seizin 
ly. And by this a Freehold (hall pafs, altho* he 
10 makes the Livery be but Tenant for Years, at WiU» 
Sufferance. 

1. Maxim. Livery within the ^ View (be it by De- 
ry of the Deed of Feoffment within the View or 
crwife) is good, if the Feoffee enter in the Life of 

Feoffor, other wife the Land defcends to the Heir 
the Feoffor, and the Feoffment fhall never take 
eft. 

2. Maxim. Exchange * and Dowments % that is to 
, ad oftium Ecclejia^ and ex cijjenfu Palm and a Re- 
"e • or Confirmation, where it enures by way of En- 
gement of the Eftate, as to the Leffee for Years to 
vc for Life or in Tail, are good without Livery of 
izm. 

Rent is an annual Sum of Money, or the like, which 
to be paid out of Land. 

If he hath Livery to diftrain for it, viz. when the 
cnt is in Arrear, to take any Thing that he finds 
ere, and impound it until the Rent be fatisfied, it 

called a Rent Service, or Rent Charge \ as where a 
Man who is feized of Land Grants by his Deed Poll, 
or by Indenture, an annual Rent pxEmocATiTs. 

fISuing out of the fame Land The King may diftmin in any 

' ^ , . j^ o* . 1 o^Jj^f ^*"d 0» ^^® **»"* Perioll 

10 another m ree-aimplC, or forhisScigniory.orBentCharee. 

Tec-Tail, or for Term of Life, ^ut fo ftaii not h^s G,a„tee. r^^] 
&c. with Claufc ot Diltrels ; 44 Ed. 3. 45. ibid. 6. Fiu. 
«r makes a Feoffment in /Fee ^?"«' ^7- ^*7f:.J39 44 
07 Indenture, referving tohim- 
fclf an annual Rene with Claufe of Diftrefs. 

» The Statute of Ireland, 14 H. 3. recites the Common Law to 
fe fo. ® Litt. § 59, 349. P 38 Ed. 3. II. 2 Ro, 

Abr. fo. 3. 18 Aff. pi. 2. I Co. 156. a. 43 Aff. pi. 20. 
Temp. H. 8. Bro. Feoffments, 70. 18 Ed. 3. 16. b. Co Litt. 
48. b. ^ Co. Litt. 49. a, Littlet. §. 62. 2 Ro. Abr. 

i.-pL 2. ' 40 Ed. 3. 43. Bro. Dower, 7. Co. Liu 49. 

a. • Co. Litt. 50. a. b. ^ Littkt. §. Z13. 

And 
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And upon every Diftrefs * only thofe Goods whlc 
are not part of the Freehold or fixed to it fliall . h 
diftrained and none other ; as a Cart ^ full of Corn ma}^ 
fo may a Fold "" of Sheep, or a Mill-ftone* (if it i 
not Parcel of the Mill, tho' it/ be fixed with N"ail 
to a great Piece of Timber) Windows alfo and Doors 
when they are removed from the Hooks ; but altho* , 
Mill-ftone* be raifed up to be picked and cleaa'd, ye 
all the while that it lies upon another Stone, it re 
. remains Parcell of the Mill, and may not be diftrained 
no more may Windows*, or Doors^ notwithftandin^ 
that they hang upon Hooks, and are removeablc, 

Alfo he (hall not ^ diftrain in other Land^ than that 
. which is holden of him, or charged with the Rent^ 
except it be by Grant of the Tenant ; nor can a DiC 
trefs be but upon Land in Demefne, for upon Tithes ■ 
leafed referving Rent, the JTithes may not be diftrainedi 
nor when they are divided from the nine Parts 5 nor 
may a Diftrefs be taken in a ** Pifcary, except it con» 
tain Land and Demefne. 
Statutes. 

Vide Marlbridge, cap. 15. T)iftrefs Jhall not be takM 
in the ^ Highway^ except by the King. 

Vide Articuli Cleri, cap. 9. // Jhall not be taken in 
the Ancient Fees of Churches. 

The Diftrefs being put in ^ Pound-overt, (that is to 
fay, fome Place where the Owner may lawfully come 
to give them Meat, or the like, if they be Goods 
which have Life) he that made the Diftrefs is excufed, 
whatever Lofs or Damage happens to them \ for liv- 

" Co. Litt. 47. b. ^ 2H. 4. 15. 18 Ed. 3. 4. a. I2 

Ed. 4. 50. b. II H. •/. 14. a. . j H. 7. 10. 21 H. j* 
39. b. Kelwey 125. b. Noy's Max. 42. Co. Litt. 47. a. 

2 Jn((. 82. And at this Day, Sheaves of Corn may be diftrained 
by Stat. 2 W. & Mary. c. 5. And fee that Sia'urc. « 2o£d.4. 

3 b. •14 H. 8. 25. Bro. Diftrefs, 23. ^ 14 H. 8. 25, b. 
Ante. 10. b. • 21 H. 7. 26. Co, Litt. 47. b. ^ 9 
H. 6.9. Bro. Diftrefs, 1. 13E4. 4. 6. « Bro. Diftrefs^ 
68. Vaugh. 204. II H. 4. 40. ^ Co. Lite. 144. a. 
^ One may diftrain in Via Regia, for an Amercement in a Leet, 
Temp. Ed. i. Fi:z. Avowry) 232. 19 Ed. 2. Ibid. 221, 2125. 
47 Jid. 3. 13. ^ Dr. & Stud. 1. i. cap. 5. Jib. 2. cap. 27, 
Co. Litt. 47. b. 2 Inft. to6. i &0I. Abr. 673. 9 Ed. 4. 2. 

ing 
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^ Things (hall be puc in a Pound- overt, to the end 
It tkc Owner may give to them Suftenance •, but 
Is which have not Life, need not, but \\ they come 
Damage by Default of him who dillrained, he fhall 
ifwer for them. 
Statutes. 
Vide Marlbridge, cap. 4. None Jball lead Dijlrejfes 
ef the County where they are taken. 
Vide I & 1 P. & M. cap. 12. Dijtrefs of Cattle^ 
ill not be driven out of the Hundred^ excej. t to a Pounds 
^/, ivitbin three Miles. 
One Diftrefs Jhall not be impounded in fever al Places. 
The Fees for impounding. r^i 

If he hath not any Liberty to diftrain, it is called 
Rent-Seek : As where a Rent is fo granted, or re- 
red, as is aforefaid, but no Claufe is in the Deed, 
lat if th6 Rent be behind, it fhall be lawful for him to 


train ^ 


A Rent granted for equality of Partition between 
bparceners, is diftrainable of common Right ", as 
where two Houfes defcend, one of the Value of 20 s. 

Annum^ and the other of 10 s. per Jnnum^ and arc 
lotted, the one to the one Coparcener, and the other 
10 the other Coparcener ; and that Coparcener, who 
liath the Houfc of 20 s, per Annum^ granteth to the 
itbcr a Rent of 5 s. to be paid to her yearly •, then this 
i diftrainable of common Right. 
Statutes. 

32 H. 8, cap. 37. ^he Executor^ or Adminiftrator 
tf him who hath Rent or Fee-Farm in Fee^ in Tail^ or 
j&r Ufe^ Jhall have Debt againjt the Tenant who ought 
to pay the fame ^ or may diftratn him. 

A Hufband feized of any Eft ate in any Rent or Farm^ 
in Right of his Wife^ he^ his Executors^ and Admini- 
\patorSy Jhall have the fame Remedy. So of him who hath 
\A Rent for the Life of another.^ and Cejiuy gue vie die. 

j * Littlct. 5. 218. "» Uttlet. J. 251, 252. Dr. & Scud. 

I L 2. c. 9. 
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CHAP. V* 
Of SEIGNIORIES. 

THOSE Hereditaments which arc not in Demefni 
are Seigniories^ or others. 

I. A Siiffniory is% when L.anc 

Prerogative. . i i^ c t. 

(,.) All und. are hoiden of »« holdcn of onc by ccrtaif 

Ac King inuneaiately or medi- SefVICCS j for eVCfy Latld ii 

:wVhim%":ELto7wr holden of fome Perfoni.and i, 

<o hold (50 AIT. pi. I. pio!fcr<L a Fcoffmcnt be i»adc without 

finft.toi'*^?i.?5;f^^ mention of any Thing to be 

(1.) Efcheauof aU Citi« be- dOHC, OF Oepfoimedj fuch 2L Fc- 

long to the King, of whomfoever /t» • • j n 

they are holden( S Ed. 2. Fit*. Oljmcnt IS VOIG ". 

i^fcheat i». 3 inft. 147). 3. And thfercfore, when he^ 

ivho hath the Fee, dies without Heir, the Land ef- 
cheats to the Lord; as if Land* defcends to the Fa* 
ther, and he die without Heir of the Part of the Fa- 
ther, altho* that he hath an Heir of the Part of the 
Mother -, or if a Baftard ^ purchafe Land, and die with«- 
out liTue, 
[33] The Grantee of Fee-fimplc (hall hold of the Grantor 
by the fame Service that he holdeth over, it other Scr* 
vices are not rcferved, and then he is called Utefnei as 
if there be lord and Tenant by Knight's-fervice, and 
the Tenant before the Statute of ^ia emplores terraruM 
infeofFed a Stranger of the Tenancy without any thing 
referved, now the Feoffee and his Heirs fliall hold of 
the Feoffor and his Heirs by Knight's-fervice ^. 

Or the Grantor may appoint him to hold of the 
Lord next Paramount ; as if before the Statute of ^ia 
emptores terrarum there be Lord, Mcfne, and Tenant^ 
and the Tenant infeoffe a Stranger to hold of the 
Mefnc, this is good, and the Feoffee fliall hold of the 
Mefne by the fame Services by which his Feoffor held v 
and the Feoffor may not referve.new Services, for to 

* 7 Ed. 4. 12. b. ^ LIttlet. §.4. P 35 Aff. pL 7^ 

3 Peere Williams, 33.. ^ Perk. I34. 3 Aff. 8, 33 Ed. 3. 

Fitz. Annuity, 52. 2 Inft. 501. bat Knight's Service is aboli&edj 
by \z Cdr. 2« c. 24. | 
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htm the Mefhe is a Stranger ; but if the FeofFment be 
D hold of the Lord Paramount, this i& void, or if it 
ie to hold of any other Stranger '• 
Sfafures. 
18 Ed. I. Quia etiipto^es Tctrarum, Upon a Feoffment 
[n Fw, the FiofftB jhaU hold &/ the Lord Paramount b^ 
the Service of the Feoffor. If the Feoffment be of parcel!^ 
hjhall hold for tkat parcell. 

y But Donees in Frank-marriage may not hold but by 
Fealty; and therefore upon a Gift in Frank- marriage 
►rcndring Rent, the Refervation is vold^ fof it is con- 
trary to the Nature of Frank-marriage, which is with- 
(but rcndring any thing until the fourth Degree be 
f|)aft ; and this is of the Donor until the fourth Degree 
be paft ; and therefore at this Day a Gift in Frank- 
arriage. Remainder ** in Tail to a Stranger is a good 
rank-man iaoe, for the Reverfion of the Fee is in the 
oner, which makes a Tenure between them ; other- 
vifc if the Remainder ^ was in Fee. 

The * Grant of a Seigniory or Rent, or of a Remain- 
<lcr or ReVerfion of Land, is not good without • At- 
tornment, that is to fay, the Agreement of that Tenant 
who ought prefently to be charged : As where ' there is 
Lord, Mcfne, and Tenant, and the Lord grant his 
Seigniory, the Mefne ought to at'orn, and not the 
(tenant Paravail^ for the Mcfne is Tenant to the Lord, 
•Where « there is Lord and Ttrtant, and the Tenant 
icafcs for Life, or gives in Tail faving the Reverfion, 
' now if the Lord grant his Seigniory, he in the Rever- 
' fion ought to attorn, and not the Tenant for Life or in 
; Tail, for he in the Reverfion is Tenant to the Lord, fo 

' Pierk. t2'7. • 4 H. 6. 22. Mlrtin Bro. Frank- man-iagr, J. 

l6Aff.pl. 66. Rich^n. Bro. Ibd. 5. 3a Ed. i. Fitz. Tail, 

31. Co* Lite. 21. b. Bac. £lem. 45. Ante, 6. a. ^ 20 

id. 2. Fitz. Aid. 174. 31 Ed. 3. Fkz. Gard. it 6. Cc. 

Litt. 2i.b. c Temp. H. 8. Bro Frank-marriage, 11. Bac. 

'Elcm. fo. 4.4. Arjr. in the Cafe of Revocation of Ufcs. 17 Ed. 3. 

f>>. ^ Co Lilt. 312. a. * Note, At this Day this Learn- 

\fg tt GVLi of Ufc. For by the 4. Anne, c. 16. all Grants, toV of 

any Manors or Rents, or Reverfions, l^c. (hall be good wiihoot At- 

|tornnient of the Tenants. And vid. 11 Geo. 2. c. I9. ^ Littlct. 

J.JS5. « Ibid. 5.55:4. 
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are not the others. But if ^ the Tenant leafes for Life 
Remainder in Fee, there upon a Grant of the Seigniorjr 
Tenant for Life ought to attorn, for he is Tenant to the 
Lord, fo is not he in Remainder during the Life o€ 
Tenant for Life. If Land be leafed for Years, or a 
[b"] Gift in Tail be, faving the Revcrfion, upon a Grant of 
the Rcverfion Ter-tenant ought to attorn. And At- 
tornment may be either by Parol!, as to fay, I agree to 
or am content with the Grants or I actorn to you, and 
become your Tenant by force of the Grant ; or other- 
wife, as by Delivery of a Penny, or a Half-penny, or a 
Farthing to the Grantee in name of Attornment, or by 
any other Matter which implies an Agreement, as a 
Surrender to the Grantee oi the Reverfion, praying in 
Aid of him, &?<:. And if fuch Attornment be not to the 
Grantee in the Life of the Grantee^ the Grant is merely 
void. 

In the Grant of a Reverfion dependant upon a 
Freehold, it fuffices that the Tenant of the Freehold at- 
torn, altho' he is not the Perfon who is prefcntly to be 
charged ; as upon a Leafe for Years, Remainder for 
Life, and he in the Reverfion grants his Reverfion to 
another, it fuffices that he in the Remainder attorn. 

For all Services ' Diftrefs lies of common Right : 
And hereupon there are two Writs. 

The one is a Writ * De Exoneratione SeSl^e^ which lies 
for Tenants who hold by Suit of Court, or other Rents 
or Services, that they be not diftrained to do the fame 
at fuch Time as they are to hold the Land difcharged ; 
' as one who is in Ward of the King, a Feme endowed 
.in the Chancery of Land in Ward of the King, and 
Tenants Paravail of fuch Lands in Ward, that is to lay, 
where the other Lords of whom the Heir holds, do dif* 
train. For ^ during the Time that the Heir is in Ward 
to the King or his Committee, he is not to do any Suit 
of Court, or other Services ; and if any Diftrefs be ta- 
ken, it is to be reftored by this Writ. 

^ Littlet. J. 557. * Dr. & Stud. 1.2. c. 9. • F. N. B. 158. 
^ Brafton, lib. i. fo. 87, Vide Flcta, lib. i. cap. 11. pL 2. 
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' The other is a Writ De demerando pro ratq: 
IVhich lies for Tenant of Parceil of the Land b^ing 
lawfully diftrained for the whole Rent or Services to 
iifcharge him in proportion to the Race of his Land ; 
Is where a Man, who holdeth two Acres of Land by 
[he Service to repair a Bridge^ alien in Fee tw,^nty 
(^cres to one, and twenty Acres to another, and after- 
prards (upon a Prefentment thereof) one of the Alienees 
s diftrained to make the Reparation; pr where the 
Fenant of the King by Fealty and Rent alien Parceil pf 
the Land, and the King's Officers diftrain the Alienee 
R>r the whole Rent ; for the King is not bound by the 
Stature of ^ia efnptores terrarum^ which wiljeth that the 
fcoflfee ihall hold pro particular but he may diftrain for 
the whole Rent in the Part of the Alienee. But this 
ioes not lie where he who holdeth of a common Per* 
fon by Fealty and Rent, alien Part pf his Land ; for 
the fame Statute reftrains the Lord that he do not dif- 
train the Alienee, but according to the Ratje and V^lue 
of the Land which he hath purchafed^ 
Statutes. 

Vide Magna Charta, cap. lO. l^ontjball he Hfirained 
fo do greater Service than is due. 

Vide Marl bridge, cap. 2. None /hall diftrain atry t9 
)fme to bis Court who is not of his Fee^ norjhall dijirain 
put of bis Fee. j^ 

Vide Marlbridge, cap. 9. Nonejball be difirained for [34] 
Suit of Courts if h^ is not bound to do it by Charter of 
Feoffment. 

Procefs in Contra Formam FeofFamenti, and qlfo 
V)hcre the tenant withdraws his Suit^ is Attachment^ 
Venire facias, and Grand- Dijirefs. 

Services ^re cither corporal, which are to hfi dow 
iut once^ or they are fuch as are to be done oftentimes. 

Corporal \ as Homage and Fealty. 

Homage is an Oath to be bis Many and to be faitbftd 
and loyal to him for the tenements which he holdeth of 
him''. 

* Rcgift. 268. a. F. N. fi. 234. Plowd. 125. 2 Tnft. 6j. 
" Liulett (.85. ThU Service is abotiihed by the 12 Car. i. c. f 4. 
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As to fay, / become your Man from this Day fdtivards 
of Life and Member^ and of earthly fVorJhip^ and to pi 
will be faithful and loyal^ and Faith to you will bear for 
the tenements which I claim to bold of you^ faving th 
Faith which t owe to our Lord the King. 

When he doth Homage to his Lord, he fhall be un* 
girt, and his Head uncovered, and his Lord (hall fiti 
^nd he (hall kneel before him upon both his Knees, and 
ihall bold his Hands extended and joined together be- 
tween the Hands of his Lord. 

Homage (hatl only be done once during the Life oi 
the Tenant ; fo that whed he hath done this once, 1^ 
ihall never do it again ; nor to the Heir of the Lord, 
nor to the Grantee of the Services, nor to the fame 
Lord * if other Lands afterwards defcend to the Tenant^ 
which are holden of him by Homage ; and altho' thii 
be in the Cafe of the King. 

And Homage ^ (hail be done only fo the Lord him- 
felf ; but the Steward or Bailiff of the Lord may re« 
ceive Fealty for him. 

ptxiooATiTE. Alfo * none Ihall do nor r?- 

ihau tekefltoma^r'^iuinlj. n! <^c"»ve Homage, but he that hatfc 
'• Ji5<5* *• .. « . « ^ Fee-(imple, or in Tail, in hu 

Vide 33 H. 8. cap* ss* J* Fet _ n- l\. _ • ^v r» • l-. j 
S^ntJfcr refpiit rf Hmagi i* OWn Right, Of m the Right O* 

tbiExa>efm',9r9tberCmtt. another •, for Tenant iot Life 
fhall not do nor receive Homage, as a Huiband who 
hath Land in the Right of his Wife, if he hath Iffoe 
by her, fliall do Homage in the Life of his Wife, bm 
not after her Death, if he holdetb himfelf in as Tenant 
by the Curtefy. 

The eldeft Daughter alone fhall do the Homagei< 
where the Inheritance defcends to Parceners. 

' iP«.oqATiTi. Statutes. 

mi'^^^STo ^g:'(^! H H. 3. Stat. Hibernian, re{ 
**tt* ^7- «• sites the Common Law to be^ thai 

itvbere Coparceners bold of the Kingj aUJhall do Homage \ 
where of a Common Perfon^ the eldefi only. 

• 24 H. «. Bro. Feaflty, g. ^ tt2&. Lib. a. fo. 80. Littld 
S. 91. « Littlet. 5. 90# ' 
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Fealty is an Oath of Fidelity and Loyalty : As much T^] 
as to fay, / to you willbe faithful and loyaly and Faith to 
jou will bear for the j^enements which I claim to hold of 
youy and lawfully to ym will do the Cuftoms and Services 
which I ought to do to you : So help me God^. 

And * this is incident to every certain Eftatc : For 
Leflee for Life or Years ^ fhall do Fealty of common 
Right ; but Tenant at ^ Will Ihall not dp it, becaufe 
he hath not any certain Eftate* 

And therefore, altho' in its own Nature this be but 
once to be done^ |;hat is to fay, to the fame Lord by the 
iamc Tenant, and for the fame Land, yet upon every 
Alienation' of the Tenancy or Seigniory, be it by De- 
fcent or Grant, it Ihall be done again. 

All other Services, whether of Soccage or in Chivalry^ 
cpmmence by Refervation* 
Statutes. 

17 Ed. 2. de HomagiQ fai:iendo, defcfibes how Hq- 
mage and Fe^fty fhall he dme^ viz. in the Manner above ' 
mentioned. 

Thofe Services which are oftentimes to be done, 
lirhether every Year or othcrwifc, are of many Sorts, as 
Rent-fervice, Hcriot feryice, that is, to render to the 
iLord the beft Beaft when the Tenant dies, and all Ser- 
vices which lie in Feafance^ as to be Butler to a Man, or 
Carver, or to fcour his Pitches, £5?^:. but Refervation of 
Things which lie in Prender or Ufer^ as to have Com- 
mon for four Oxen, of four Cart-loads of Wood, 
makes no Tenure ^. 

The particular Kinds of Services by which Luanda of 
Inheritance are diftinguifhcd, arc Knight' s-fer vice and 
So f cage '. 

Both of them draw to the Lord two Ipiprovem^nts ( 
one is a r^afonable jiid to make his eUeft Son a Knight % 
cud to marry his eldejl Daughter \ for if the Lord confirm 
to the Tenant to hold by Fealty and certain Rent \ 

' ^ Littlet. ^.61. This Service ie exprefsly faved by 12 Csr. 2* 
c. 34. • Littlet. 93, 132. ' Co. Litt. 67. b. « Co. Litt. 
63. a. ^ Perk. 127. * Littlet. §. 118. * Thcfe 

I Aids are aboliihed by the 12 Car. 2. c. 24. ^ 18 Ed. 3. i6. 

40 Ed. 3. 22. 1 3 Rich. 2. Fitz. Avowry, 89. 14 Hi: 4. 8.. 

^5 £4* 4. 41. 2 loft. 232. 
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and releafe to him all other Services and Demands, yc 
he (hall have reafonable Aid ; for it is incident to Ser 
vices, and is not releafed by fuch Words. And *" tb 
Lord fhall have a Writ of Aid fur fair ^ Fits Cbivalen 
6f fur File marier^ 
Statutes. 

Weftminftcr i, cap. 36. Reafonabk AH fioall he 20 i 
for a whole Knight^ s Fee^ and for 20 /. Land in S^^cage 
- - andfo according to the Rate thereof. 
[3 5 J ^e ^ 7ime of levying it fhall be^ to make the eld^ Son { 
Knight at Fifteen Tears of Age^ to marry the Daughter 
at Seven. If the Father dies after Aid levied^ am 
before the Marriage of the Daughter j the Executors Jhal 
be chargeable to the Daughter •, or the Heir^ if the Exa 
cutors have not Affits. 

25 Ed. 3. cap.' 1 1. Reafonable Aid in the Cafe of th 
King fhall be levied ufon all Lands bdlden of the Kin^ 
without Meany according to the Rate afor^faid. 

The other Improvement is Relief* after the peath oi 
the Tenant. 

Knight* S'fervice is a Service concerning War to b( 
done by the Body of a Man. Ais if he holds ^ by the 
Service to be perfonally, or by fome other for hirr 
along with the King, well and conveniently arrayed foi 
the War, when the King makes a Voyage Koyal, (thai 
is to fay, in his proper Perfon, or by his Lieutenant) 
into Scotland or Wales ; wiiere ^ if he holds by the 
Service of i whole |Cnight's fee, h^ ought to be with 
the King by forty Days -, if by the Moiety of a 
Knight*s fee, then by twenty Days, and fo proportion- 
ably. And if he be not with the King, ' he (hall paj 
fo much Money as fhall be aflefled by Parliament j 
• which is called Efcqage incertain, being put a Penalty * 
for the not dojng of his Service, j and it (hall be reco- 
vered by a Writ de $cuta^io ia^endo. Alfo if a Map! 

« Reglfler. 87. a. F.N. B. 82, ^ F, N. B. 82, 2^. 2 Inll. 

234,235. ^ Note, thac Relief as to Soccage Tenures is ex. 

prefsly laved by 12 Car. 2. c 24. Yi<^. Jrin. 35 Car. 2. C. B 
Freeman, V. Booth, 3. Lev. 145. ^ Littlet, § 96. ^ Littlet. 
§* 9'>- ' Litdet. §. 97, 98. ^ 6 Cp. 2. a. ^ Littler. 

; J. Ill, 156. F. Nv B. d3.e. " ' ' 
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holds of any Lord, to keep his Caftle in Time of War 
(which IS called Caftle guard)^ or to blow a Horn in • 
the Time of Invafion by an Enemy (which is called 
Cornage)j both thefe are Services in Chivalry, 
Statutes. 
Vide Magna Charta, cap. 37, Efcuage Jhall he taken 
as it hath been ufed in the Time of H. 2. 

Vide Magna Charta, cap. 20, None Jball he diftrainei 

for Caftle guard if be will do it by bimfel^^ or hy any other 
if be hitnfelf cannot do it for reafonable Caufe, jind if 

I the King fends him into the IVar^ he fbalt be quit of 
Caftle guard for the ^ime. 

I And to KnightVfervicc Homage is always incident ; 
fo it is not jpo Soccage *. 

"" The Relief here is lOo /. for an Earldom^ 100 
Marks for a 3arony, and 100 j. for a whole Knight V 
fee^ and fo in proportion. 

I Statutes. 

Vide Magna Charta, that this above is the ancient 

I Relief 

Soccage ^ is every Tenure that is not a Tenure in rjji 

^ Chivalry : As if a Man holds by Fealty only, or by 
Fealty and certain Rent» or by Homage, and Fealtyt 

' and Rent, for all Manner of Services, or by Efcuage . 

' certain, that is to fay, to pay 9 certain Sum of Money, 

' as half a Mark, ^c. and no more nor Icfs (to whatever 
Sum the Parliament aOefTes it), to find a Man for the 
War, when the King make a Voyage Royal into Scot- 
land or Wales; or by the Service to'p^y a certain 
Rent for Caftle-guard, £sff. 

The *" Relief here is the Rent of one Year to be paid 
prefently j as if the Tenant holdeth of the Lord by 
Fealty and 10 s. Rent payable at certain Days in the 
Year, as at two Tgf ms in the Year, or at four Terms 
in the Year, then the Tenant (hall pay to the Lord for 
Relief jo j. befides the los. which he (hall pay for the 
Rent, and this prefendy without tarrying until the Day 

* 7 Ed. 4. 28. b. ™ Co. Litt. 6q. b. 8}.b. 7 Co. 33. b. 

9 Co. 124. a. » Li'tlet. §. 117, Ij8, 120, 12 1. ® Liitlet. 

§. iz6f izj. Dr. & Siud. 1. i. c. 7. 
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of Payment of his Rent, and of what Age focvcr the 
Heir be. 

A Tenure of a Man as of his Perfon is caHed a 
Seigniory in Grofs. There is another Tenure as of a 
^anor, of which fhall be fpoken hereafter. 
Prerogati*oe. 

To hold of the King as of his Perfon, is called a 
Tenure in Capite. But if the Prince of Wales, before 
the Statute of ^ia emptores Terrarum^ makes a Feoff- 
ment to hold of his Perfon, and afterwards becomes 
King, this is not a Tenure in Capites for a Tenure /» 
Capite is the higheft and mod honourable Service in the 
Law, becaufe that it is done to the chief Head of the 
Body of the Realm, and therefore ought to be done im- 
mediately to the King, and takes its original Creation 
from thp King -himfclf not from a Subjedt. So to 
hold of the King, as of his Honour of Gloucefter, is 
not a Tenure in Qapite^ for it is not pf ?he Perfon of 
the King. 

Statutes. 

Magna Charta, cap. 3 1 . Upon a Common * Efcbeat of 
a Barony to the King^ the tenant Jhall not pay to the King 
other Reliefs nor do other Services than before ; nor Jhall 
the King have hy reafon thereof any Efcheat or fVardJhip. 

iJEd. 3. cap. i^. , A Tenure of the King as of an 
Honour i is not in Chief. 

^ Ed. 6. cap. 4. A Tenure of the Kingy as of an Ho^ 
nour^ Manors &c. which comes to the King hy Attainder 
^f Treafonf Mifprijion of Treafon^ or Pramunire^ or hy 
pinolution of MonaJierieSj Jhall not he in Capite. 

Upon every Tenure in Capite the King (hall have 
(befides ^ Relief) primier Seizin, when the Heir is of 
Age, and out of Ws^rd ; that is to fay, 

* That this Stat, extended to Efcheats for Treafon^ as well as fo. 
common Efcheats, videf 2 Inft. 64, 65. ^ Bro. Relief 12. 

Note this a diflin^l Claafe, and not intexided to be paid a3 Primiex 
SefxTtt when the Heir is out of Ward ; for Relief is due when the 
fieir is of full Age, at the Death of his Anceflor, as the Book 
fbove cited fpeaketh, and fHall not regularly be paid, when^ 
\h^ H^if hat)^ b^en in ^ard. Poft. 43. a, 
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lir * Cbhahy in Capiu^ the Value of the whole Land, 
at is, as well of the Land holden of others, as of 
tnfelf, for half * a Year if the Heir have been Ward, 

for a whole Year if he have not been in Ward. 
1^ Spccage • in Capite^ the Valvie of the fame Land 
at is holden of him for a Year, if the Heir was at the 

;e of Fourteen at the Death of his Anceftor 5 there- *- g, 
re there the Heir Ihall be compelled to fue Livery, ^^ ^ 
ut not if he be ^ under Fourteen at the Death of his 
nceftor. And if he being ^ within Fourteen fue his 
i very, this fhall be cum exitibus^ but not if he fue at 
ourtecn. 

Statutes. 
Marlbridge, cap* 1 6. The King JhaJl bivoe Primer 
Seizin^ as be hath been ufed to have. 

Prerogativa Regis, cap. 3. ^ The KingJhaU have Pri-- 
Seizin of all Lands wbereifbis Tenant in Capite died 
feized in Fee^ of wbatfoever Age the Heir be^ in taking of 
all IJfues until Inqulfitien^ and that be bath taken tbe flip- 
nage of the Heir. 

To hold of the King * as of his Perfon, for to d<> 
Mm any more efpecial Service by the Body of a Man, 
(as to carry his Lance or Sword before him at his Co- 
Fonation, to lead his Army, or to be his Marfhall, or 
his Sewer at his Coronation, or to be on^ of the Gham* 
berlains of the Receic of his Exchequer, or to find ^ a 
Man to go to the War for him wherefoever he is 
within the four Seas, (for if he cannot find any to do 
the Service for him, he ou^ht to do it himfelf), this is 
a Special Service in Chivalry, and is called Grand-* 
Serjeanty. 

And here the King, ' in lieu of Relief, fliall have the 
Value of the Land for a. Year. 

^ 38 H. S. Bro. Livery, 60. Per experientiam Soaccarii. Stamf. 
Prcrog. 13. b. ** 8 Co. 172. a. Co. Dtt. 77. a, * 38 H. 8# 
Bro. Liver yo 60. Dyer, 213, Sc in Margint. 45 Ed, 3. ii« 
3; H.6. 52. F.N. B. 356. c. Scamf. Prcrog. 13. b. Coi Litt. 
77. a. M. 32 H. 8. Bro. Gard, 97. ^Dyer, 362. pi. 18. 

Co. Litt. 77. a 91. b. « F. N. B. 256. c. 259. b. ^ Vide 

SCo. 172. That this Statate is bat in Affirmance of the Common 
Law. * L^tdet. 153. * Ibid, 157. * Littlct, §. 154. 

II H. 4. 72. b. 

To 
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To hold " of the King as of his Perfon to do any 
thing concerning War, but not to be performed by the 
Perfon of a Man (as to give to him annually a Bow or 
a Sword, or the like), is called Petit-^Serjeanty^ and is hq^ 
more than Tenure in Soccage. 


CHAP. VI*. 

Of Commofty Way^ &c. 

TH E other Hereditaments, that are not in Bemefm^ 
are thefe following. 
Common^ which is a Profit apprender in Land, whe- 
ther it be to pafture there by his Cattle, or to take Efto^ 
vfcrs, that is, "" Hedgebote^ Haybote^ &c. And "* upon 
a Grant of Common, wberefoever the Beads of the 
Grantor Ihajl go» .and he occupies and manures two 
Acres with bis Be^fis, the Grantee ihall have his Com- 
mon there, altho' that the Grantor hath not Beafts 
there at another Time. But if the Grant be whenfoever 
the Beafts of the Grantor fliall go, 6f<r. there the 
Grantee fliall not havd Common but when the Grantor 
ufes it. Alfo upon a ^ Grant of a Common throughout 
a whole Manor, yet he Ihall not have Common in 
^ Gardens, or in Lands fown with Corn, ^c. nor fliall 
he take his. Common with Bealls not commonable, as 
Hogs, ^€. Same Law of fuch a Grant of Common of 
Eftovers, that is, he fliall take reafonable Houfebot« 
and Haybote, i^c. And fuch Manner of Profits ("altho* 
they are appendant to a Freehold) may not be divided ; 
* for if fuch Heritage defcend to Parceners, one alone 
Ihall have the whole Profits, and the other Sifter fliall 


m 


« Littlct. §. 159, 160, i6f. " Fleta, lib. 4 cap. 25. ** 9H.6. 
36. Per Martin; qaod fuit conceffuni. Bro. Grants, 5. Common. 
3* Bac. Eleniy 54. i Ro. Abr. 403, 404. P 9 H. 6. 56, 

Per Dabbing, Bro. G^ant^, 5. 1 Rol. Abr. 404. Bac. Elera. 70. 
^ But if the Grant be to have Common wherefoever his Beafts ihall 
go, and the Grantor afterwards puts his Beafts in bis Garden, the 
/Grantee fhall have Common in the fame Garden. Ibid. i Ro. 
Abr. 403, pi. 4* • * 2 Ed. 2. Fitz. Dower, 423. 

have 
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nave an Allowance : Alfo a Woman Ihall liave for ^^ 

Elier DoWcr but an Allowance. 

^ The Grantee of Eft overs (hall have a Writ to reftrairi 

r his Grantor from doing Wafte whereby he cannot en- 
joy the Eftovers according to the Grant : And this 
Writ is called ^o minus. The Writ is, We command 
you J that you do not permit £ to make Wafte or DeftruUion 
in the wafte Ground of him the ftiid B% by which A is the 
kfs able to have his reafonable Eftovers in the fame Wafte^ 
as he ought and is wont to have^ as he faithy &c *. 
Statutes. 
Mercon, cap. 4. The Lord of Wafte^ Woods^ and 
Pafture^ may approve againft his Tenant^ leaving him 
Jiffficient Common and P^ure according to his Hold, with 
Egrefs and Regrefs. 

Weftminftcr 2. cap. 46. Such Lord may approve in 
the fame Mdnner againft his Neighbour who hath common 
Appurtenant ', and alfo for his Windmill^ Sheepcote^ Deyrey^ 
enlarging of a Court neceffary^ or Curtelage. 

3 & 4 Ed. 6. cap. 3. Tbefe Statutes fhdl not extend 
to Houfes with Land under three Acres inclofed^ nor to a 
Garden^ Orchard^ or Pond, wJbich do not exceed two 
Acres. 

Prerogative: 
The King hath Forefts in his own Soil, and in the 
Soil pf another. 
Statutes. 
.Charta de Forefta, Ordinatio Forefta?, Stat, de Af- 
fiza Foreftasj i Ed. 3. cap. 8. Stat. i. i Ed. 3. 
cap. a. Stat. 2. 25 Ed. 3. cap. 7. Stat. 5. 7 R. 
2. cap. 3 8? 4. 22 Ed. 4. cap. 7. 32 H. 8. cap. 
iS^ Vide. 

2. A Way over the Land of any one, from one 
certain Place to another -, as from *" Clofp to Clofe, 
or from his Houfe, or to the King's Highway, to 
his Houfe, or Land, or ^ the High Street, or Way. 

3. Ofjices^ Dignities^ &ff. to be exercifed concerning 
lMnd\ as the'^Qffice of Steward, Receiver, or Bailiff 

^ V. Co. L'tt. 30 b. 3 2. ^. * Old N. B. 1 59. b. « 39 H. 6. 
6. ^ 20 Afr.pl. ^8. « Rol. Abr. 838. Plow. Manx. 

Cafe, 2. 

of 
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of a Manor, the ^ Office of Scrjeancy, or Keeping of 
a Church, the Dignity « to be Earl of Weftmoreland, 
or the like ; and all thefe may be entailed, and are 
within the Sutute of Wcftmlnltcr 2, becaufe they arc 
exercifable in Land. 
C37] ^P^" ^^ Office granted to an ^ ignorant Man who 
has no Skill the Grant is void ; as if the King by hfs 
Letters Patent, make one Clerk of the Crown in the 
King's Bench, who never was exercifed in the Office-^ 
nor in any other Office there, and fo is wholly infuf- 
ficicnt to ferve the King and his People, the Grant is 
void, and the Jufticcs may refufe him. So it is of the 
Prefentation of a Man unlettered to a Church. . 

Alfo * Non-Feefance, and Non Attendance upon aq 
Office, makes it void j for every Office hath a Con* 
dition in Law annexed to it •, as if the Marfhal fufier 
a volunury Efcape out of Prifon, this is a Forfeiture ; 
but in negligent Efcapes, what fhall make a Forfeiture 
of the Office, and what not, and what ought to be a 
negligent Efcape, and how great or fmall, (as if any 
thaic Efcape were committed to him for Surety of the 
Pcace^ and were fufpefled Men) lies only in the Dif- 
cretion of the Court. And ^ the King himfelf may 
have an Office, as a Grant of a Forefterlhip in Tail, 
Kemaindtr to the King and his Heirs, is good, for 
although he may not in Refpeft of the Majefty of his 
Perfon, exercife the Office himfelf, yet he may grant 
at over to one, who may exercjfe it. 

And here-upon there lie fome fpecial Writs in fome 
particular Offices, that is to fay, a Writ de Exqnerando 
yiridario Forefiay to difchargc a Verd^rpr pf the Foreft 
upon juft Caufe. And a Writ deEle5lione Feridarioruffi 
Fcrejia^ for to choofe a Verderor of a Foreft ^ 

4. I'Ule cf Entry^ and the like. 

^ 18 Ed. 3 27. Co. Litf, 20. a. 8 7 Co. 33. NcviPs 

Cafe. Co. Lite. 20. a. See Show. Ca. Par. t. faid, that a Dig- 
nity is not fubjcdl to a Condition ac Common Law, ror intailable by 
Statute de Donis, notwichftanding what is faid in Nevil's Cafe fupra. 
^ 5 Ed. 4. Bro. OfEcc, 48, Patenrs. 108. t RoL Abr. 153. 
9 £d. 4. 5. Dver 150. Hob. J48, Co. Litt. 3. b. ii Co. 
^7. fl. * ^qH. 6. 3i.b. 9 Co. 50, a. * i H. 7. 29.1?. 

J F. N. B. 163, 164- 

CHAP. 
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CHAP, vn* J, 

I 

r Of Villains^ Corody^ &c. 

i 

HEreditaments, which concern the Per/on^ arc 
mccrly of Perfons them- 
fclvcs, or by Rcafon of Per- TheLord'mry^Io/ fci« hi, 

JbnS. Villain in the Prefcnce of the 

Of Perfons tbmfdves, as a '^n.^l^.^'^^i^li Z.^'^', 

. Villain ". Plowd. 311, 323. Co. LitUet. 

All • that the Villain hath. '^^' ^• 
as Land> Rent, &:c. but not Choies in A&ion, as an 
' Obligation, Debt, Covenants, or Warranty made to 
him, ihall go to the Lord, if he ^ claimeth it. But 
the Wife that the Vijlain marries after this Purchafc 
of Land, and before the Entry . of the Lord ihall be 
endowed^; and if he makes a Feoffment before the 
Lord enters, the Feoffee fhall hold it. Alfo the Exe- 
cutors ihall have the Goods not claimed by the Lord 
in his Life-Time. (Co, Litt. 1 18. b.) 
Statutes. 

Vide * 19 H. 7. cap. 15. §. 5. Ceftuyque Uje^ being 
a Bondman^ the Land may bifeized by bis Lcrd. 

Now if the Lord give him any Thing, fo that he 
enables him to take an Intereft againft his Lord, this 
is an Infranchifement % as if he grant to him an Annui- 
ty, or makes an Obligation to him, or a Leaie for 
Years, or a Feoffment of any Land by Deed, or with- 
out Deed, and whether the fame be in Fee* Simple, 
Fee-Tail, or for Life. But a Leafe at Will to a Vil- 
lain is no Infranchifement, for he hath not any. Intereft 
of his Eftate, for the Lord may oufl him when he 
will. 

Statutes. 

9 R. 2. cap. 2. ^ Where the Villain fues his Lor 4% 

■ Note that Villcnage is abolifh'd by 1 2 Car. 2. c. 24. 
» 22 Aff. pi. 37. »» 3 H. 4. 15* ^ 19 Ed. 2. Fitz. 

Dower, 171. Flcta, Lib. 13. pL 3. Litlct. § 177. Dr. ^ Stud^ 
I. I. c. 8. *» Co. Liu. 117. a. « IX H. 7- 13. 

Lktlct. 205, 206, 207. ^ Vide Lit:. {. 193. 

the 
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ibe Lords Jhall not before-barred of their Villain iy rei^ 
fin of their Anfwer in Law. 

« His Children are alfo Villains, ^ and if one con<< 
fefs himfelf a Villain in a Court of Record, the IfTue^ 
which he had before are free^ but thofe born after^^ 
wards are Villains. 

By reafon of Perfons^ are 

1. A Corodyj which is a Portion for the Maintenance 
of fome one, be it ' Bread, Beer, Herring, an annua}^ 
Robe, or Money to buy a Robe^ So of a Chamber,! 
or a Stable for my Horfe S when this is coupled withj 
other Things, as with certain Mcflcs of Flefh, Bread, 
Beer, &c. but a Chamber, or a Stable of themlelves,^ 
do not makcaCorody. And in the firft Cafe thc-y 
pafs without Livery and Seizin, but not in the other. 

2. Offices^ which are not to be exercifed in Land \ as ' 
the Office to be my Faulconer, or Mailer of my Horfc^ ^ 
or the like. 

.oj CHAP. vm*. 

Of FRANCHISES. 

BEfides the above Hereditaments, there arc others 
derived out of the Regal Power of the King^ 
which are called Franchifes. For all Franchifes are 
derived from the Crown, and therefore are extinguHh* 
ed, if they come to the Crown again, by Efcheat, 
Forfeiture, or the like, for the greater drownes the 
Icfs". 

A Franchife is a Royal Privilege in the Hands of a 
SubjeA. 

And it is forfeited by Mifufer thereof, " as to keep 
a Fair or Market upon Monday, when Tuefday is 
granted, or upon two Days, when he hath but one 

s Vide Flcta, 1. i. c. 3. pi. 2, 18 Ed. 4. 36. . ^ 19 H* 
6. 32. b. Litclet. §. 176. Hobart, 99. ^ 2$ Afil pL 7. 

^ 31 H. 6. 15. Fitz. Aflize, 16. ^ ManxeVs Cafe 2. Plowd. 
2. Co. Litt. ao. a. ™ 15 Ed. 4. 7. 6 Ed. 3. 32. per 

Dyer, 44. pi. 32. Plowd. 219. Kclvvcy, 138. a. 147. b. "22 
A£ pl«34» 

granted 
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granted to him, U a Forfeiture of the whole, for it is 
It Mifufer ; but to keep a Market on Monday and Tuef- 
[day when only Tucfday is granted, is only a Forfeiture 
of that Day which is ufurped above what is granted. 
To claim a Fair, &c. for two Days by Patent, when 
only one Day is granted, is a Forfeiture of both **. But 
if he claims one by Patent, and another by Prcfcrip- 
tion, and the laft \s found againft him, yet he fhall 
forfeit that Day only p. Mifufer of any Point, where 
there is many in one Franchife, is a Forfeiture of the 
whole ; but not where the Franchifes are feveral ''. But 
Nonufer of a Market, is not a Forfeiture of it, as it is 
of the Office of Clerk of the Market, and the like, 
which of Neceffity ought to be ufed* 

Such arc every Liberty or Commodity, which hav- 
ing their Creation at firft by fpecial Grant of the King, 
or of their Nature appertaining to him, are given to 
a common Perfon to have in them fome Eftace of In-* 
iheritance, or for Life, &c. 

Hereof fome are more Royal than others ; as ^ 

The Principality sf Wales. 

Counties Palatine. 
' Authority to pardon ^reafon^ Murjery Felony ^ or Out- 
lawry for any fuch Offences ; To make Jujiices in Eyre, 
Juftices of Jjfixe\ Jufiices of Goal Delivery ^ Jufiices of 
the Peace^ or the like. 
Statutes. 

27 H. 8. cap. 24. No Subj€£i fhall have Authority 
to pardon Felony j Outlawry for Felony^ nor to make Ju- 
fiices in Eyrcy Affixe^ Peace^ or Goal Delirjery. 

All original IVritSy JndiBment of Treafon^ Felony^ Tref- [b] 
fafsy and Procefs thereupon^ fhall be only in the NatHe 
of the King : And the Tefie in the Name of him who hath 
the Franchife. 

Every Writ and IndiSlment contra pacem^ fhall be con- 
tra pacem of the King only, and not of any SubjeS. 

The King fhall have all FineSy Iffues^ Amercements^ 
and Forfeitures lojl by any Stewards^ Bailiffs^ or other 
Officets of a Franchife^ for Non-Execution^ Mif-Execu- 

• 2 H. 7. II. b. p 22Afr. pi 34.. ^211.7, II. b, 

tion^ 
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tion^ Infufficient Return of Procefs^ or for anj Mfdefnia^ 
nor concerning their Office. 

See many Provifos in tbe fame Statute^ 
Of the others which are lefs Royal (being alnibft iii ■ 
finite) fome few, whereof mention is mou frequently 
made in our Books, here follow. 

I. Corporations to endure in petpetlial Succeffioh', 
as a Mayor^nd Commonalty, and many others, which 
the King maketh, or may make every Day, and are 
for the mod part aggregate of many Perforis, Sbc- 
cefllon in thefe amounts to the fame, as Heir in iht 
Cafe of a fingle Perfon % that is to fay, a Gift to a 
Mayor and Commonalty, without faying (and to theic 
SuccefTors) is a Fee-Simple, and although it be givei^ 
to them for their Lives, for they arc void Word^, 
And colour in an Adion of Trefpafs, fhall not be gi^' 
Ten to fuch a Corporation by a Leafe for Life, for be- 
ing a Body Politic, which never dies^ they may ilot 
have fuch Eftate *• 
Statutes. 
Vide Statutes of Mortmain hereafter. 
Vide 33 H. 8. cap. 27. All Statutes made hy laf^ 
Pounder of a Q^pomtiony upon the Foundation thereof ^ 
by which the Grants LeafCy Gift^ ot Ele£tion of the G&* 
vernor^ with the Jffent of the greater Part of the Co' 
f oration^ having a Foice^ fhall be hindered by the leffer 
Number J contrary to the courfe of the Common Law^ Jhali 
be void. 

Vide 19 H. 7. cap. 7. Fraternities fhall not tnaki^ 
nor execute Ordinances by them piade^ if they be not exa- 
mined and approved of by the Chancellory '^reafUrery or 
Chief Jujlicesy or three of them^ or before the Jufiites 
of Afftze. 

*Ihey fhall not make Ordinances to reftrain any Perfx/h 

from fuing to the Kingy or any of his Courfe. 

- 2, BoroughSy that is, " many ancient Towns fo incor- 

[39 J porated with Power to hold Plea by Writ of exgra* 

*vi fuereldy or the like : I^rom whence come BurgefieS 

» 14 H. 8. 3. Fineux. » 27 ri. S. 15. « ix.EA 

4. 6i« ^ 40 AC ^1. 27, 41. Licdet. (. i6^» 

CO 
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|D Parliament : and this makes the Difference * between 
i Borough and a Town. So that upland Towns, that 
ire not ruled and governed as a Borough is, are called 
Towns, altho' they are enclofed with Walls, as Lud- 
bw, and the like. And every ^ Borough is a Town, 
but not e converfo. The Names of all the 1 owns in 
England, and which are fo incorporated, and which 
Dot, are of Record in the Exchequer. 

3. Chafes^ Parks, Warrens. 

4. Fairs, Markets, Toll^ to be had of every one 
who buys any Thing in a Fair or Market, for the Thing 
which he buys there, except it be for hi^ own ^ Ex- 
pence, for the * Seller Ihall not pay Toll, but the Buyer, 
and Toll ^ (hall not be paid for all Things brought 
to a Fair, but for thofe which are fold there ; but by 
Cuftom, a Man Ihall pay Toll for every Thing that 
he brings to a Fair, and for his Standing alfo. 

5. To be exempt from ferving on Juries ^ 

Statutes. 
Marlbridge, cap. 14. Although a Man hath Exempt 
tion from the King, that he fhall not be put upon an 
hqueji, yet in Cafes of Necfiffity, he fhall be put on an 
Inqueft, as in the Grand JJlze, Perambulation and At' 
taint. 

6. Cognizance of Pleas out of the King's Court ; 
which does not lie in Prefcription, but in Demand 5 and 
is always of Record **. 

7. To hold Pleas in his own Court in fuch a Place 
before his BailiflF. And in this a Man may prefcribe \ 

8. Court' Leet. 

9. Hundred^Court. For both thefc, fee Poftca 132. 

« Vide Co. Litt.- no. b. * Littlet. §. 171. « 9 H. 

5. 45. Vid. Mirrour, cap. i. §. 3. fo, 4. <* 28 AfT. pi. 53, 

2 Rol. Abr. 523. « 2 Inlt. zzi. ^ 9 H. 6. 45. 

zinft. 221. K 12 Ed. 4. i8. ^ 9 H. 7. 11. b. Co. 

Litt. 114. a. b. ^ 9 H. 7» 11. b. Co. Litt. 114. b. 
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CHAP. IX*. 

Of Charges in the Realty. 

SUCH are Hereditaments themfelvcs. Charges and 
I'orts^ which concern them, viz. in the Realty, 
here follow. 

Real Charges^ are fuch as may be of an Eftate of 
Inheritance, for Life, or Years. As Warranty and 
Acquittal, which are mccrly Real, and Annuity ^ which 
is mixed in the Realty. 

Warranty^ is when a Thing concerning an Eftate of 
Inheritance, or for Life, is warranted. And * the Word 
Warrantizalimus only makes a Warranty ; and not, 
Defendemus. And if a Lcafe for Years be made with 
Warranty, this founds not in Nature of a Warranty, 
but of a Covenant, becaufe that it is a Chattel, and 
if the Leffte be oufted, yet he may have an Aftion 
of Covenant ; but where a Fee or Freehold is warrant- 
ed, the Party (hall not have any Advantage, except 
that he be Ter-tenant ''. 
Statutes. 
Statute de^ Bigamis, cap. 6. Bedi et concejji with 
a Refervation of Service^ fiaaU hind the Heir to Warran- 
ty. But without any Refervation of Service ^ or with- 
out Claufe of Warranty that makes exfrefs mention of 
the Heir^ the Hcirfhall not be bound -, but the Feofee him- 
felf during his Life is bound. 

Every ^ Exchange is a Warranty in Law 5 fo that 
he, who takes in Exchange, or his Heirs, may vouch 
to Warranty by an Exchange without Deed ; and his 
Afljgnees (hall alfo rebut. 

Acquittal % is when a Man grants to acquit the Te- 
nant of every manner of Service againft the Lord Pa- 
ramount. 

Owelty ^ of Services, that is to fay, when a Man 

^ Fitz. Releafe, 48. » Lutlct. 5. 733. ^ 26 H. 8. 

3. b. ^ 45 Edw- 3, 20. Co. Litt. 366. a. 4 Co. 121. a. 

3 Ed. 3. It North. F.tz. Formed, 4.4. * F. N. B. 136. b. 

' 4 H. 6. 28. 4. Ed. 4. 35. F. N. B. 136. b. f. 

' holdeth 
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I holdeth over by the fame Services, or lefs than the 
[Tenant holdeth of him (as if he holdeth himfelf 
'by20S, and another holdeth of him by. 30s,) and 
^ Frank-Marriage *, until the fourth Degree be paft, 
draws in Law an Acquittal. For the Donees in Frank- 
Marriage, (hall hold free until the fourth Degree be 
paft, and may have a Writ of Mefne. 

When the Tenant and his Anccftors, whofe Heir he 
is, have holdcn by Homage of the Lord and his An- 
ccftors, whofe Heir the Lord is, for Time whereof, 
&c. and the Lord hath received Homage, the which 
is called Homage Aunceftrelly (for the Alienee « of the 
Tenant by Homage Aunceflrell holdeth not by Homage 
AuncefirelU nor is the Lord bound to Warrant to him, 
faecaufe the Continuance of the Tenancy in the Te- 
nant is interrupted ; in the fame manner, if the Te- 
nant by Homage Aunceftrell alien in Fee, and takes back, < 
the Warranty is gone ; And if the Lord ^ by Homage 
AuncefirelU grant over his Seigniory, the Tenant needs 
not to attorn,' except that the Grantee will Warrant 
! the Land to him and his Heirs, for otherwife his War- 
ranty fhould be loft, becaufe by Attornment the Ho- 
mage Aunceftrell is deftroyed) this doth * bind the Lord 
to Warrant the Land to the Tenant, and to acquit 
him of all Services againft the Lord Paramount. For 
which' the Tenant may have a Writ of Mefne. But 
^ if the Lord ^ hath not received Homage, he is not 
bound thereunto. 

And therefore fuch Tenant may compell his Lord 
to receive Homage, viz. by a Writ de Homagio ca- 
piendo ^ 

Annuity "^ is an annual Rent to be had of the Per- r.Qi 
fon of the Grantor ; as where an Annuity is granted, 
or a Rent out of his Coffers, or out of the Land with- 
out more faying. But if the Deed be ", that if the 

•Littcl.J. 19. 12 H. 4. 9. F. N. B. 136. « Litttet. S- ^^7- 
*i8-H. 6. 2. b. per Newton. Co. Litt. 101. a. 320. b. ^ F. N. B. 
136. d. 4; Ed. 3. 33. II H. 4. 52. Littcl. §. 144. Co. Litt, 384. a. 
* Co. Litt. loi. a. 45 Ed. 3. 23, * Bradon, lib. 2 fo. 83. 
Britt, 172. 3. 47 H. 3. Garranty 99. Appendix Rcgift. fo. 6. 
■ Co. Litt. 144. b. F- N. B. 152. a, J)!. & Stud. L i. c. 30. 

' Litt. }. 221. 

K 2 Grantee 
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Grantee be not annually paid lo s. at Eafter, he ma^ 
diftrain for it in the Manor of D. this is a Ren 
Charge (for the Manor of D. is' charged with a Di£ 
trcfs)^but not an Annuity, neither is the PerfoFt o 
the Grantor charged, becaufe he doth not grant an; 
Rent, but only that the Grantee may diftrain. S^ 
if by exprefs Words he 'inferts in the Deed of Gran 
of a Rent-Charge a Provifo ^, that it (hall not extent 
to Charge my Perfon by a Writ of Annuity, &c. 

CHAP. X. 

Of Torts in the Realty. 

* 

TO RT S in the Realty^ are to the Freehold, oi 
Difcontinuance, and Deforcement. 

To the Freehold, are Abatement and Intrufion, (botl 
to a Freehold in Law) or Diffeizin. 

Abatement % is when a Stranger enters, and fo abate: 
upon him who ought to have the Land, after th< 
Death of him who hath the Inheritance, whether th< 
Land come by Defcent, or the Perfon. die without 
Heir. 

Intrufion ^^ is when he enters after the Death of Te- 
nant for Life, whether he be Tenant for his own Life, 
or for another's Life, Tenant in Dower, or by th( 
Curtefy, 

Diffeizin''^ is when a Man is oufted of his Free- 
hold in Deed ; which may be of ^ every Rent, or othei 
Profit, by difturbing him who hath the fame, in the 
means to come to it ; as an Enclofer and Foreftallfei 
in any Rent, be it Rent-Service, Rent-Charge, Rent- 
K^eciv. 

Enclofer y is when the Tenant inclofes the Land, fo 
that he who hath the Rent out of it, may not come 

* 

* Littlet. ^. 220. * 5 H. 7. 6. Co. Litt. 277. a. ^ Old 
N. B. 135. b. F. N. B, 203. e. Fleta, lib. 4. c. 30* p!. 2. 
Co. Litt. 277. a. ^ 'Littlet. §. 279, Bradl. lib. 4. fo. 161, 

162, 204. Britton, c, 42, 43. Co. Lilt. 153. b. 277. ^ Litt. 
233, 243. 36 AfT. 7. Bro. Diffiizin, 57. 49 Aff. pi. 5. Ibid. 
86. ' 

to 
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to diftram or demand it. But if it be a Park % rr 
the like, which of ancient Time has been enclo{ed, fo 
that it be not with Purpofe to difturb him of his Rent, 
this is not any Diffeizin. 

Foreftaller^ is when he is going to the Land to dif- 
train for the Rent in Arrear, and the Tenant feeing 
him, ftoppeth the Way with Force and Arms \ of the 
fame Nature it is alfo, if the Tenant menace him in 
fuch manner, that he dare not come to diftrain for 
fear of fome Damage to his Perfon, as Death, or maim- 
ing of his Limbs, or the like. 

In Rent- Service and Rent-Charge, Refcous and Re- [b] 
plevin *. 

Refcous^ when the Party having diftrained, the Dif- 
trefs is refcued, or being upon ?he Land to diftrain, 
may not be let to do it. 

Replevin is, .when an Adion of Replevin is brought 
upon the Diftrefs taken. 

•* In a Rent-Charge and Rent-Seek, Denial. 

Denial^ is when the Rent ^being demanded "" upon 
the Land) is not paid. 

Of this Nature is a Nufance, by which the Freehold 
of another is impaired. For ^ where my Freehold is 
eftopped, as a Way, by building a Mill, or the like, 
Aflizeof Nufance lies ; but for ftraitning of a Way, only 
Aftion on the Cafe. And * Tenant for Years Ihall not 
have an Affize of Nijfance, but he may encer and abate 
it. 

The ^ dying feized of the Inheritance and Freehold 
together, be it by Diffeizin, Abatement, or Intrufion, 
(not of the Freehold only S as of an Kftate for one's 
own Life, or the Life of another, nor of ** a Remain* 
der or Reverfion, where the Freehold is out of him) 
by which the Land defcends to his Heir, (for if it ef- 
cheat ', as where the Alienee of the Diffeizor dies with- 
out Heir, the Diffeizee may enter) this takes away the 

« Vide 49 Aff. pi. 6. Ibid. 87. Bon: Cafe. » Littler. §. 

?37, 238. Bro. Diffeizin, 102. ^ Lit let. 233, 238. ^ Co. 

litt. 153. b. Vid. 14 Ed. 4. 4. Bro. D.ffsizin, 68. . ** 22 
H. 6. i^. 33 H. 6. 26. « F. N. B. 184. g- Poft 99. b. 

'Littlet. §. 385. 8 Ibid. 387. ^ Ibid. 388. * Ibui -^90. 
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Entry of every one (whence it is called a Defceni 
which tolls Entry) that hath Title after his Death : 
whether it be that he hath Right, as where a Difiei- 
zorS Abator, or Intruder dies feized, or that he hath 
but a Title, as an Infant \ who makes a FeofFmcnr, 
and after his full Age, the FeofFee dies feized j or as 
he in ° Reverfion, where Tenant, for Life aliens, and 
the Alienee dies feized ; or the Devifee " of Land in 
London, where the Heir enters and dies feized ; for 
the Infant may have a Dum fuit infra atatem ; he in 
Reverfion a Conjimili Cafu -, and the Devifee * an Ex 
gravi querela. But if the Diffeizor ^ of FeofFee upon 
Condition, or Alienee ^ in Mortmain, dies feized, or 
if a Man ** devife that J. S. fhall fell his Land in Lon* 
don, &c. and the Heir is diffcized, or make a Feoff- 
ment, and the Diffeizor or Feoffee die feized, yet the 
Feoffor upon Condition in the firft Cafe, the Lord of 
whom the Land is holden in the fecond Cafe, and J, 
S. in the laft Cafe, may enter notwithftanding a Dcfcent, 
for they have no other Remedy. 

But Claitn ' within a Year before his Death (which 
is called continual Claim) faves the Entry. And * this 
Claim ought to be made upon the Land ; but if he 
dare not come there for fear of Battery, Maihem, or 
Death, then as near to the Land, as he dare for fuch Fear. 
Statutes. 
[41] 3^ H. 8. cap. 33. The dying feized of a Diffeizor 
ivitb ' force J who hath no Title pr Rights fhall not be 
any Defcent to take away the Entry of him, or his Heirs^ 
who at the Time of the Defcent, had good Title -of En- 
try \ except that fuch Diffeizor have bad peaceable Pof- 
fejfion for five Tears next after the Diffeizin, without 
Entry or Claim. 

^ Plowd. 47. J Littlet. "» 21 H. 6. 17. "9 

H. 6. 29. Co. Littlet. 240. b. contra. Cro. Car. 200, 201, 
* Co. Litt. III. a. Terms dc Ley. Ad. V. Devife. » 21 

H. 6. 17. 33 H. 6. pL II. Littlet. J. 391. 2. p 47 Ed. 

3. II. Bro. Mortmain, 6. 21 Ed. 3. 17. Co. Litt. 240. b. 
•J I Ed. 6. Bro, Devife, 36. «• Liitlet. §. 422. « ibid, 

419, 421. f Vide Dyer, 219. pi. 7. a good Cafe upon this 

Staiute, 

Such 
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Such are Torts to the Freehold. Difcontinuance and 
forcement now follow. 

Difcontinuance^ is when by the making of a larger 

ate than he may, he devcfts the Inheritance out of 

ther Man : As by a Fine, or a Leafe for Life of 

e Leflee, or a Gift in Tail, or a Feoffment in Fee 

ade by Tenant in Tail, Leflfee for Life, or the likfc "; 

t a Grant** of Rent, a Releafe% or Confirmation 

ade by them in Fee, doth not make a Difcontinuance, 

afmuch as it is without Livery ; and therefore by 

efe no greater Eftate Ihall pafs, than what the Gran- 

r may lawfully make. 

If he be a Termor for Lifef or Years, this is a For- 
itureofhi8Eftate,forwhichhe,towhom,&c. may enter ^ 
sifLeflee for Life, or Years of Land makes a Feoffment 
Fee; for hereby theFee-Simple paffech by reafon of the 
ivcry. Otherwife it is 'where Tenant forLife ofaRever- 
fion or Rent grants it by his Deed in Fee, or if Tenant for 
pLifc ^ takes- a Fine of a Stranger, fur ccnufance de droit j or 
pon a Reieafe, for fuch Fine fhall not encreafe his Eftate. 
But* where Tenant forLife levies aFine toaStranger^wr co^ 
Mufance de droit come ceo que Had defon done^ this is a Forfei- 
ture. So if Tenant for Life '', prays in Aid of a Stranger, 
or (in ' a Writ of Right againft him) joins the Mife upon 
the mcer Right 5 and thefe are by Reafon of Eftoppell. 
Prerogative^ 
If he ^ who holds in Capite aliens, the Freehold with- 
out Licenfe, he ihall forfeit the Land. 
Statutes. 
Prerogativa Regis, cap. 6. Tenant in Capite hy 
Knigbt*s Service^ may not alien the nine Parts of bis 
Landy fi that the Rejidue thereof be not fufficient to do 
bis Service^ except he have the King^s Licerfe. 

^ LIttlet, 5' 595. 6, 7, 630; 3 Co. 85. b. Co. LitN 252. a. 
^ Lkdet. 616, 618. 3 Co. 85. b. « Co. ITitt. 328. Litr. 

606, 607, 6c8, 612. Co. Litt. 251. b, ^ Co. Lkt. 251. a. 

b. 252. a. 356. a. Littlet. 611. * Ibid. 615, 616. 2 H. 

5. 7, Bro. Forfeiture, 96. Fundaments legum. Co. Litt. 251. 
' I H, 7, 22. Co. Litt. 252. a. contra. ^ 42 Ed. 3. 20. 

Co. Litt. 251. b. ^9 H.' 7. 20. Co. Litt. 252. a. 

* 9 H. 5. 14, Co. Litt. 2«;i. b. ^ 14 Ed. 3. Fitz. Q^ 

Imped. 54. 
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Prerogativa Regis, cap. 7. Of Serjeants aliened with- 
out Licenfey the King hath ufed to rate them at a reafon- 
able Extent. 

I Ed. 3. cap. 12. ^eKing Jhall not feize as for- 
. feited Lands in Capite^ that are aliened without Licenfe^ 
but he jhall have a Fine\ 

If he be Tenaot in Fee Simple in the Right oi 
another, or Tenant in Tail, after the Statute of Weft- 
minfter 2. (the which is moft properly termed a Dif- 
continuance) this takes away the Entry of all that 
have Title after his Death ; as * where a Hufband 
feized in Right of his Wife, a Dean " Sole ftized in 
Right of his Deanery, Dean and Chapter, Warden 
and Chaplains, Mayor and Commonalty, feized of 
Lands in Right of their Corporation, make a Difcon- 
tinuance. 

Statutes. 
ru-i 32 H. 8. cap. 28. A Fine J Feoffment^ or the like^ 
ly the Hufband alone^ of Land being the Inheritance or 
Freehold of the fVife^ jhall not make a Dif continuance. 

34 & 35 H. 8. cap. 22. Feoffments^. Deeds inrolled^ 
and Releafes acknowledged before a Mayor^ or the like 
' Incorporations^ jhall be oj the fame force ^ as if the St as- 
tute .^/ 3 2 //. 8 . had not been made. 

A Warranty, which enures upon a larger Eftate than 
the Party is enabled to make, works a Difcontinuance, 
altho' it be of Rent, or the like. As if Tenant in 
Tail of an Advowfon in grofs, fufFer an Ufurpation 
by fix Months, the Releafe of a collateral Anceftor 
with Warranty, is a Difcontinuance, for he has a Fee 
by the Ufurpation *. Same Law ^ feems of a Releafe 
of a collateral Anceftor with Warranty to the Grantee 
in Fee of a Rent, or Advowfon in Grofs, by Tenant 
in Tail ; but if "" Tenant in Tail of a Rent, or Ad- 
vowfon in Grofs, grant this in Fee with Warranty, 
this is no Difcontinuance, but at the Will of the 
Iflue. 

1 Llttlet. 594. "21 Ed. 4. 86. Vide Co. Litt. 325. b. 

Bro, Difcontinuance, 22. * 21 H. 7. 39. b. ** 21 H. 7. 40, 

Vavafor. Bro. Difcontin. 34. ^ Co. Litt. 332. b. 33 Ed. 3. Fitz. 
Formedon, 47. 21 H. 7. 9, 40. 43 Ed. 3. 26. Bro. Difcontin. 9, 
48 JSdi* 3. 9. Ibid. 25. 15 Ed. 4.. 6. Ibid. 6. i^ H, 7. lo. 

If 
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If he, whofe Entry is taken away by Defcent or Dif- 
ntinuance, hath the Freehold caft upon him by a 
w Title, he (hall be in of his elder Title, which is 

med a Remitter : As Sf the Heiir of the Difleizor 
in by Defcent) makes a Leafe for Life to J. S. Re- 
mainder for Life or in Fee to the Diffeizee ; if Tenant 
|n Tail difcontinue, * and after diffeize the Difconti- 
jiuee, and die feized, whereby the Land defcends to 
^s Iffue ; if the ^ Hulband makes a Feoffment in Fee 
f Land in Right of bis Wife, and takes back an 
ftate in Fee to him and his Wife ; in thefe Cafes the 
iffeizee, after the Death of J. S. the Iffue in Tail, and 
he Wife, if fhe furvive her Hufband, is remitted ; but 

the Hufband furvive, the Heir of the Wife is not 
remitted, for there is another Tenant of the Freehold 
againftwhom he may fue: And in the Cafe of the 
Tenant in Tail before, altho' the Heir of the Difcon- 
tinuee was within Age at the Time of the Defcent to 
the Iffue in Tail, yet his Entry is taken away for ever, 
becaufethat the Iffue is remitted. 

Such are Torts to the Freehold. Deforcement is^ 
' when a Man, whether he comes in at firfl lawfully or 
not, holdeth himflf in without Right, as Tenant pur 
cuter vie, or for Years, who holdeth over his Term : 
For a ' Writ of Jld Terminum qui prateriit lies againft 
him, which proves that he is a Deforceor; and in every 
,Prmpe in Capite or Formedon^ which is a Writ of Right 
in its Nature, the Writ fhall fay. Whereof he unjujily 
itforces him ; fo it is in a Writ of Entry in the Pofi. 
And this is intended of him who holdeth in after his 
Term is expired, and before any Entry made upon 
him : For if he occupy againfl the Will of the Lefibr, 
he is a Difleizor \ 


* Littlct. 683. II Ed. 4. 1. * Littlet. 659. ^ 21 Ed. 3. 

J^- ^ 7 Ed. 4. 6. Ci. Litt. 277. b. i F. N. B. 201. d. 

flowd. 139. k 27 H. 8. 17. Per Fitzhcrbert. 
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[42] C H A P. XL 

C)f Chattels real. 

THUS much concerning Hereditaments. <^battel. 
* are Poffeffions in which a Man hath no Efl:at< 
of Inheritance, or for Life ; and are real or ferfonal. 
Realy as Wardftiip, and all Eftates which are not of an 
Eftate of Inheritance or for Life. 

Warijhif is an Intereft in the Cuftody of the Body 01 
Land, or both, of an Heir being within Age. # 

This the Lord, ^of whom the Land is holden in 
Chivalry, fhall have to his own Ufe % and for this Rea- 
fon his Executor alfo (hall have it until the Age of 
!^i^¥ears of the Male (fo ^ that if the Lord marry a 
Male that is in Ward, before the Age of 21 Years, yet 
he (hall be in Ward for the Land until that Age) and 
the Age of 14 * of the Female. 
Statutes. 

Vide Magna Charta, cap. 3. ^ T^he Lord fhall not 
have the fVardJhip of the Heir or bis Land until he bath 
received his Homage. 

If the Heir in Ward he made a Knight, yet the Land 
fhall remain in Ward until 2 x . 

Vide Marlbridge, cap. 6. * Where a Man infeoffes his 
Heir within Jge^ to defraud the Lord of the Wardy yet 
the Lordfoall have the Ward. 

So upon a fraudulent Feoffment upon condition to revert 
to him or his Heirs after a certain Term, if a Sum of 
Money to the Value of the Land or more be not paid by 
the Feoffee ; but in this Cafe the Lord fhall only have a 
Writ of Ward againfi him, and notwithjtanding the Reco^ 
very, yet the AElion of the Feoffee is faved to him againjl 
the Heir at his full Jge. 

Vide 32 H. 8. cap. i. of Bevifes, hereafter fo. 47. a. 

Vide Marlbridge, cap. 16. ^ The Heir fhall have a 
Mortdancefior againfi his Lord who will not deliver to him 

* Co. Litt. 42. a. 118. b. *> Littlet. §. 103. ^ Litdet. 

§. 125. * Bro. Gard. iii. « Fitz Gard. ijr 6 Co. 71. 

^ Vide Fleta, lib. i. c. 9. pi. 3. ^ Flet^, lib. i. cap. 11. pi. i !• 


Fleta, lib. i. cap. 11. pi. 14. 
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bis Inheritance at his full Age^ and Jhall recover Damages 
from the ^ime of his full Age : And if the Lord enter ^ the 
Heir being of fuH Ag€ at the Death of his Ancefior^ he 
Jhall recover Damages againjt him in a Mortdancejlor or 
Coufinage^ as the Cafe is. 

Vide Weftminfler i. cap. 48. ^ If the chief Lord or 
other Guardian infeoffe any one of the Lands which be has L" J 
in Wardfmp^ the Infant fhall prefently have an Ajfize of 
novel Dijfeizin againjl him and againft the Feoffee ; and 
the chief Lord or Guardian fhall lofe the Ward and all the 
Refidue of the Inheritance that they- hold in Name of the . 
Heir. 

One of the Prochein Amies who will^ may fue for him. 

Vide Weftminfter 2. cap. 4. °* Where a Woman who 
hath not Right recovers Dower againft the Guardian^ the 
Heir at bis full Age fhall have a Mortdancefior againfl 
the Woman, 

Vide Magna Charta, cap. 4, Guardian fhall not make 
Wafie of Men or Things^ upon Pain to lofe the Ward. 

Vide Magna Charca, cap. 5. <> He fhall keep in repair 
the Houfes<y &c. of the Iffues of the Land^ and /hall render 
it to the Heir at his full Age^ flocked as he received it. 

Vide Weftminfter i. cap. 21; confirms Magna Char- 
ta, cap. 4. 

Vide Gloucefter, cap. 5. p If Guardian commit Wafie^ 
he fhall render to the Heir the Damages of the WaSle^ if fo 
he that the Wardfhip loft doth not fuffice to the whole 
Value of the Damages before the full Age of the Heir. 

Vide Magna Charta, cap. 4. If the Committee of the 
King of Land in Ward doth Wajle^ the Land fhall be 
committed to others : If the Grantee of the King doth 
Wafic^ be fhall lofe the Ward. 

Vide Articiili fuper Chartas cap. 18. Upon Wafle 
done in Wardjloips by any Ef cheat or or Sub-Efcheator^ be 
that fhall receive the Damage may have a Writ of Wafie ^ 
and recover Damages. , 

Vide 36^Ed. 3. cap. 13. The Heir fhall have a Writ 
of Wafie againfi the Efcheator^ as well within Age as at 

^ Fleta^ lib. I. cap. 12. pi. 4. "* Fleta, Jib. 5, cap. 23. pi. 

zjr <* Fleu, Ub. I. cap. 12. pl.i. p Ibid. pi. 5. 

8 full 
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full Age \ and bis Friend^^ as long as he is within ^gi 
(hall have the Suit for him. 

Vide 14 Ed. 3. cap. 13. The Heir^ when he comet Jb t 
his full Age^ /hall have an ASlion of Wafle againji Guar 
dians and Farmers to whom the King fball let the Land i 
Ward^ according to this Statute. 

^ But not ty that this part of the Statute^ as to the letting or demi/in 
the handy is altered by the 32 //. 8. cap. 46. T!he Eredion of thf Court t 
Wards. 

Prerogative. 
Upon ** a Tenure fay Knight's-fervice in Capite, th< 
King fliall have the Wardfhip of all the other Land 
alfo, whereof the Tenant died feized in his Demefne, a 
of Fee the Day that he died, of whomfocver he held thi 
fame. 
-- ^ • Statutes. 

l43J Prerogativa Regis, cap. i. accords herewith^ except a 
to the Fees of the Archbijhop of Canterbury^ Bi/hop Oj 
Durham between the Tine and Tefe^ the Earls and Baron: 
cf the Marches. 

Vide Magna Charta, cap. 27. The Kingfhall not havi 
the Wardfhip of Land h olden of others in So c cage ^ by rea- 
fan of a Tenancy in Fee-farm^ or Soccage^ or Burgage \ 
nor fhall he have the Wardfhip of the Land itfelj holder 
in Fee-farm^ or Soccage^ or Burgage^ if the Fee-farm is 
not in Chivalry. The Kingfhall not have the Wardfhip oj 
the Heir or Land holden of another in Chivalry^ by reafon 
of Fetit'Serjeanty. 

Prerogativa Regis, cap. 4. The Kingfhall afftgn to the 
Widoivs of Tenants in Capite their Dower ^ altho' the Heir 
be of full AgCy if the Widows will. 

The King ^ (hall have to his own Ufe (and therefore 
may leafe rendring Rent) all the Poflfeffions of a Fool 

• Natural (not of any other Ideot) .during * his Ideocy. 

But not ^ that to which the Fool hath Title of Entry 
or Adlion ; and for this Cuufe, upon Office found that 

1 9 H. 3. Fitz. Prerogative, 25. 21 H. 3. Ibid. 26. Fleta, 
lib. 1. cap. II. pi. 2. Prerog. Regis, cap. i. 24 Ed, 3. Fitz. 
Prerogative, 22. Kelwey, 86. a. ^y^Xy 174. pi. 20. "" Fle- 
ta, lib. I. cap. IT, pi. 10. 31 Ed. 3. Fitz. Saver default. 37. 

• 18 Ed. 3. Fitz. Scire Facias, lo, * Scamf. Prerog. 34. 
" I H. 7. 24. 

the 
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Ailceftor of the Ideot died feized of Eftate Tail, it 
fEces to traverfe the dying feized, for this alone en- 
Ics the King. 
Statutes. 
^ Prerogativa Regis, cap. 9. ^he King Jhall have the 
tuftody of their Lands in taking the IJfues^ without fFaJle 
pr Deftruiftonj and Jhall find them NeceJfarieSy and after 
their Death Jhall render it to their Heirs, 
I Vide 32 H. 8. cap. 46. Jhat Ideot s and their Land 
^re within the Survey of the Court of IVards. 
\. Prerogativa Regis cap. 10. ^he King fhall provide 
\fr Lunatics that their Lands fhall be kept without Wafie 
Bejiru^ion^ and to their Ufe^ and the King fhall take 

thing of the Iffues ta his own Ufe. 

Guardian in Chivalry that hath the Cuftody of Land, 
fliall not have Relief; and if a Man hold * of feveral 
|K)nimon Perfons by Knight's-fervice, the Lords by 
rofteriority (hail not have Relief, becaufe they are to 
have the Wardlhip of the Land holden of them, altho* 

eLord by Priority ^ only ftiali have the Wardfliip of 

c Body •, but if in this Cafe any of the .Land * be 
olden by Knight's Service in Capite, the Heir at his 
full Age fhall pay Relief to all the other Lords, for 
there the King hath the Wardfhip of all the Lands. 

The * Cuftody of the Body draws to the Lord in 
Chivalry the Marriage of the Ward, as a Thing which 
of mere Right belongs to him 5 and this whether he 
will be married by the Lord or not. 
Statutes. ' 

Magna Charta, cap. 6. Heirs [hall he married without 
Bifparagement. 

Vide Merton, cap. 6. * The Lord who marries the Heir 
in Ward within the Age of Fourteen to Villains^ or others^ Lb J 
as Burgeffes^ where they he d^fparaged, (hall lofe the Ward- 
fiip, if the Parents complain. 

Vide Merton, cap, 6. ^ If the Heir above Fourteen un- 
til bis full Jge marry without the Agreement of his Lord^ 

' Old N. B. per Bro. Relief, 13. r Wcftm. 2. c. 16. » Fle- 
ta,fopra. 24ECI. 3. 24. 26H. 8. 8. Bro. Relief, 1. Co. 
Iitt.83. 2 ^ro. 28. 3 Cro. 534. • 2 H. 7. 9. 5 Co. 

>26.b, * Flcta, lib, i. cap. 13. pi. 2. ^ Ibid. pi. 9.* 

wh9 
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wbe offers to kirn a fuitable Marriage without T)ifparag, 
ment^ the Lord Jhall hold the Land beyond his Age k 
Twenty One Tearsj fo long that he may receive the doub 
Value of the Marriage. 

Vide Merton, cap. 7. The Heir Jhall agree with h 
Lord for the Value of the Marriage ^ before that he Jh a 
have bis Land. 

Vide Weftminfter I. cap. 22, *" Of Heirs Female tk 
Lord may not bold by Reafon of Marriage their Land 
above two Tears after Fourteen. And if he will not mar 
ry them within the two Tears^ then they fball have a\ 
ASion to recover their Heritage quit^ without giving an 
thing for their fVardJhip or their Marriage. 

If they will not be married by their Lord (where they h 
not difparaged)^ then their Lords fhall hold the Land unti 
their Age of Twenty one Tears^ and further^ until tbe^ 
have taken the Value of the Marriage. 

Prerogativa Regis, cap. 6. ^ An Heir Female withii 
Age of Onfent, that is married in the Life of the Anceftor 
Jhall be in Ward to the King until her Age of Confent. 

The ^ eldeft Son or Daughter, being Heir apparcni 
to the Father, Ihall not be iq Ward for his Body in th< 
Life of the Father, But if ^ one having a Son takes t 
Wife feized in Fee of Land holdcn in Chivalry, and 
hath another Son by her, and afterwards the Wife dies, 
this fecond Son (hall be in Ward during the Life of his 
Father, except the Hufband be intitled to be Tenant 
by the Curtefy. 

Where a Man holdeth * fevcral Lands of feveral 
Lords by Knight's-fcrvice, that PRtmooATivK. 

Lord of whom the Tenant firft ftij^?^!ri<^'.tr'^7¥f: 

held Iha^l have the Wardftlip nweof Wm be by Poftenority; 

r a.L T>- J f«i.'- -^ ^ ti J bot fo ihall not his Grantee of th« 

Ot the Body : This is called a Seignlcry have. Flcta, lib. i. cap. 

Seigniory hy Priority i, and the is- p^- 5- "• ^i- 3- Fit2..Pire. 

.L u / n /I • -^ rog. 23. F. N.B. 14a, C Plowd. 

other by Poftenonty. ^40. i inft. 391. 

That STAtuTis* 

« Ibid. pi. 10. " ^ 6 Co. 22. b. This Statute is but in AfErm- 
ance of the Common Law, and the Law i$ all one in the Cafe of a 
common Perfon. 7 H. 6. 10. b. That it extends to Heirs Males 
alfo. c 33 H. 6. 55. b. LittJct. f. 114. ^ F. N. B. 143. 1. 
% Weftm. z. c. 16. Hcta, lib. i. cap. 13. pL 7* F. N. B. 14^. f. 


O F L A W. 143 

Stattjtis. ^ That ^ which makes the Pri- 

cgis, cap. 2. ac ^^.^^ .^ ^^^ Feoffment; for the 

ding is, * That he holdeth this Land of him by a 

' ancient Feoffment^ than he holdeth the other Land ff 

other ; and therefore ^ if Tenant of Lands holdea 

Priority makes a Feoffment in Fee, and takes back 

Eflate in Fee, this Land Ihall be holden by Pojieri- [44] 

it] \ but if the Lord by Priority grant his Seigniory 

Fee, yet the Tenure (hall be of the Grantee by 

fiority, . So altho' the Grantor takes back an Eflate 

'the Seigniory in Fee. 

Statutes. 
'Weftminfler 2. cap. 16. * fVhere Land in Chivalry 
fmds on the Part fffthe Father and other Land (holden 
F another Lord) on the Part of the Mother^ that Lord of 
iom the Anceftor held by the more ancient Feoffment^ 
«// ba^e the Marriage without refpeSi to Sexy or to the 
antity of Feoffment i 
\ A Woman fhall be ^ barred of Dower (as well Dower 
' ajfenfu Patrisy or ad ^ ojiium Ecclefi^y as of the third 
rt * at the common Law, by Detainment of the 
cir, but in pleading ' (he (hall fhew the Name of the 
eir, and if he be Male or Female. 
In Soccage, ^ the next of Blood to whom the Inherit- 

Cce may not defccnd, (hall have the Wardlhip, as if 
e Land defcends on 'the part of the Father, then the 
Mother, or next of her Blood, (hall have it, £s? econ- 
t»r/i, until Fourteen Years of Age of the Heir, and to 
ftc Ufe of the Heir himfelf ; and the Lord (hall not 
have it. And therefore fuch Guardian ^ (hall render an 
Account to the Heir, at his ' full Age, of the Iffues and 
Profits of the Land, and of the Value of his Mar- 
flage, if he marry him within Fourteen Years of Age. 
And if he die before the Heir cometh to the Age of 

•^ F. N. B. 142. * Raft. Entr. 387. b. pi. 6 3 Ed. 3. Gard. 
'9 II Ed. 3. Ibid, 115. 21 Ed. 3. 41. ^F F. N. B. ibid. » Fleta, 
"b. I. cap. 13. pi. II. 2 Inft. 391. ^ Co. Litt. 39. a. 9 Co. 19. a. 
^oc. Pla. 149, 151. c ^^ j^^^^ Y\Xz. Dower,i74. ^ 11 

«-3. Ibid. 187. « 2 H. 7. 6. ^ 22 H. 6. 16. 2 H. 7. 6. 

' I)r, & Stud. 1. I . c. 7. Fortefcue dc laudibus, &c. 44. Litdet. 
f' 123. k Ibid. * Vide Co. Liu. 89 a. Nota. 2 Inft. 
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Fourteen, yet his Executors fliall ^ not have the Wan 
Ihip, nor the Hufband after the Death of his Wife 
Guardian in Soccage. But if a Wife be Guardian 
Soccage, and the Hu(band (or both by Indenture) lej 
the Land, yet after the Death of the Hufband the Fei 
may enter ; for inafmuch as flie hath the fame only 
the Ufe and Benefit, and in Right of, the Heir, the or- 
dering and Direftion of the Land (hall not be tak( 
from her by any A61 of her Hu(band. 
Statutes. - 

28 Ed. I. Stat. De Wardis & Releviis. Where Rein 
Jball begiven^ there Ward/hip is incident^ and contrariwifl^ 
In Grand'^erjeanty VVardflnp and Relief are incident^ l\ 
not in Petit' Serjeanty^ nor in Fee-Soccage^ but he Jhall do\ 
hie the Rent. The Wardjhip of Land holden in Cbivab 
belongs to the Lord until the Heir is Twenty one Tears 
Jige^ and alfo the Marriage. The Ward tip of Land it 
Soccage which defcends from the Mother^ belongs to tbl 
next of the Blood of the' Father^ & e converfo. 

All this is but in Affirmance of the Common Lazv. 

Eftates, which arc not of Inheritance, nor for Lifcj 
are Leafes for Years, or at Will. 

For Years, which is for a Time certain * ; for th( 
Commencement and Determination thereof ought to be 
certain. And therefore •* a Leafe for a Year, and fo 
from Year to Year during the Life of J. S. is only a 
Leafe for two Years. And a *" Leafe for a Year, and 
fo from Year to Year, fo long as it pleafes the Parties, • 
and he occupies by Force hereof for twenty Years, yet 
after the Expiration of the three firft Years (at moft 


[b] 


\ 


it is but a Leafe at Will ; for beyond that it hat 

^ Littlet. §.125. Plowd, 293. 4. Ante. 4. a. Co. Lite. 89. a. | 
3^1. a. » 14H. 8. 10. PerFifzherbert. Bro. Leafe^ 13. Brata.lj 
lib. 2. c. 9. Co. Li It. 45. b. 21 H. 7. 38. b» Plowd. 272. 6 Co. ; 
35. a. Carter, 148. ^ Plowd. 273. *= Potkin's Cafe.; 

If H. 8. 10. b. 6 Co. -J54 b. I RoL Abr. 851. Salkeld. 413, 
pi. 2. Stomfil. V. Hicks, accord. , Sed. lb. pi. 4. & 414. pl.6»* 
the Cafe of Legg, v. Struduick contra. And note well, that the 
Cafe of Legg v. Strudwick accords with the Opinions of. Pol- 
lard and Brudnell C. J. in 14. H. 8. 10. fapra. Bro. Leafes, 13. 
and alfo with the Opinion of Brook afterwards in Abridgement 
of S. C. Tit. Tenant per Copy 17. And fee Noy's Max. 65. 
Ergo Qnaere de Hoc« 

not 
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4ny certain Continuance. Alfo ^ a Leafe for fo 

any Years, as Land in Execution upon a Statute 

erchant fhall be* in Execution, is not good for the ih- 

ainty : But a Leafe * for fo long as J. S. who is in 

rifon for hunting, (hall be there by Order of Law, Js . 

for two Years. 
Therefore a Reverfion and Remainder may alfo de- 
d upon an Eftate for Years ; and it may be furren- 
fcd or forfeited, as Eftates for Life before. 
And inafmuch as this is but a Chattel, a Releafe of an 

ftate of Inheritance or for Life is not good to Leflcc 
Years without Privity ^ as if Tenant in Fee or for 

ife releafe to Leffee for Years of his Diffeizor, But a 
eafe « of Termor for Years to Leflee for Years of 
who ejeSed him is good 5 for Privity there is no; 
uifite. 

A Leafe at Will i& that which is during the Pleafurc 
^ each of them, that is to fay, as well of the Leflcc 
die Leflbr. 

As to a Tenant at Sufferance, that is, he who after 
c Determination of a Leafe for the Life of another, 
for Years made to him, holdeth over his Term, he 
th not any Jawful Intereft, but is a Deforceor, * and a 
rit of Jld terminum qui frateriit lies againft hina, as 
»c have faid before. 

CHAP. XIL 

. Of Chattels perfonal. 

CHattelsperfonal ^ are fuch as ^ prerogativi. 

r^ ij CM 01 ^ T If the King be Tenant in com- 

VjOld, Oliver, rlate, Jew- mon of a pcrfonal chattel whicU 

ds, UtCnfils, Beafts, and other, is entire, he fliall have the whole; 

r»-*-.i ill i_ 1 /^ J *s ^ipon an Obligation made to 

wattle, and all moveable uoods two, or two being poffeired of a 
whatfoever ; alfo Emblements, 5?'^^*^*°,? ^^ "^""l ^^J'^f'J^'' 

• JLi-1 r "CLi King fhall have the whole Duty 
ana the like ; tor JimblemcntS of the obligation, and the entire 

W Chattels which fhall go to ^<^ "• ^^V;*1^M" 

^ *=> 10 H. 6. 47., Fit2. Debt. 38. 

Executors, "^ . ^ Bro. 

^ Plowd. 273. • Ibid. ^ 9 H. 6. 44; > Co. Litt. 266. a. 
« 10 Co. ifi. b. S. P. Co. Litt. 265.. b; S. P. • Bro. Part 2. 175. 

* 14 H. 8. 12. Bro. Leafes, 13. Co. Litt. «;5. a. * Ante, 
». b. F. N. B. 201 d. Flowd. 139. ^ Co- Liu. 11 S. b. Noy'i 

u. 50. I* 
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Bro. Forfeit, 16. lointen. 39. Sc I ExCCUtOFS, and lh«U bc fof- 

Prerog. .3. Pi-d. hj, 3^- f^j^^^ . j^ Oudawry of Debt 

Trefpafs ; but fo it is not of Trees % becaufe they ai 
Parccll of the Freehold . 
r -I The Property of BeaHs which zrtfera* nature (ths 
^^^^ is to fay. Birds of the Atr, Fifties of the Sea, Beafl 
upon Land, and in general all wild Creatures of Pai 
or Warren, as Deer, Conies, Feafants, or Partridg( 
and the like) is not in any one. And therefore it 
not ^ Felony to ftcal them, and a Writ of Trcfj 
Ihall be Wherefore be entred bis Warren^ and took awi, 
a iboufand HareSy without faying bis Hares. And tl 
Property hereof is not in any one eren after he hal 
made them tame, ^ any longer than they remain in 
Poifeflion, as my tame ^ Hound which follows me aj 
is with my Servant, my Hawk ^ which is flying to 
Fowl, my Deer whicfh is chafed out of my Park or Fo*: 
reft, and the Forefter makes frefh Suit ; all thefe r^mi 
in my Pbfieflion, and the Property is in me : But 
they eftray, it is lawful for any Man to take tha 
Otherwi(e it is of Hens, Capons, Geefe, Ducks, Pa 
cocks, fcf^^ 

Prerogative. 

All Mines of Gold or Silver «, or in which the Gold; 
or Silver is of the greater Value, belong to the KlngJ 

So of Goods whereof no Man claims any Property, all 
Treafure ^ trove hid within the Earth, not upon the' 
Earth, nor in the * Sea, or Coin ^ trove, altho' it be not 
hid. 

Royal * Fi(hes, as Whale and Sturgeons ; or Birds \ 
as Swans and fuch like» whereof the Property is not 
known. 

* 7 Ed. 3. 36c. »5H. 7. 16. 5Co.ii6. b. ■ 4 Co. 
63. b. • Dr. & Stud, lib* i. cap. 5. 3 H. 6. 55. i z H. 8. 3. 

18H. 8. 2. 7 Co. 17. b. «»i2H. 8. &18H. 8. ibid. 7 Co,, 

i8« a. I Hawk. pi. Cor. 94. 3 Inft. 109, no. Stamf. pi. CoK 
*5. b. « 7 Co. 17. b. * la H. 8. 3. • 12 H. tt 

i I. ' 18 H. 8. 2. Hawk. pi. Cor. 94. » Plowd« 33S 

2 Ind J77, 578. «> Fleta, lib. 1. cap. 43. St. PL Cor. 40? 

jfaft. 13a. * 5 Co. 108. 2 Inft. 168. * 27. Afl: pi. 

, i^, * Flcta, lib. I. cap. 45, and 46. Plowd. 315. 5 Co. 108. b. 
7 Co. 16. a. Stamf. Fitpg. 37. b, 38. a. •7 Cq. 16. a» 

a Ib& 167^ i68. 

Goods 
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Goods ° wrecked, and ^ Beads, 6?r. cflrayed j for 
reck P is an Eftray upon the Sea coming to Land, 
ail Eftray of Beafts is upon the Land coming into 
me privileged Place. ^ But in both Wreck and 
ray, the Owner hath a Year and a Day to claim 
m. And the Eftray ought to be proclaimed ' in 
e Market in two feveral Towns adjoining. And 
refore until that done, and the Year and Day paffed, 
c Lord of the Franchife hatlr not any Property. For 
he keep an Eftriy three Parts of a Year, and yet 
ithin the Year it ftray again, and another Lord re- 
ives it, the firft Lord may not retake it, becaufe un- 
thc Year and Pay paflfed, and Proclamations- made, 
hath not any Property in it; and therefore the Pof- , 
ifion of the fecond Lord is good againft him. 

Statutes. 
Vide Weftminfter i. cap. 4. ^ Where a Man^ Dogy or 
efcape alive out of a Ship, it Jball not be adjudged 
"reck : but the Things Jhall be faved by the Sheriff or 
oner J and delivered into the Hands of the T^own where 
are founds to anfwer for them before the Juftices : So 
that if any one can prove within the Tear and Day that 
the Goods are his own^ they fhall be reftored to him. 

Prerogativa Regis, cap, 11. The King jhall have 
W^eck throughout all the Realm^ and Whales arid Sturgeons 
taken in the Sea^ or within the Realm, 

If an alien Enemy takes any Good^ in Battle, this di- [b] 
Vefts the Property out of the Owner, if he doth not 
[come before the Setting of the Sun to claim them ''. 

CHAP. XIII. 

Of ContraSisy ^eJlamentSt and Legacies* 

• 

Itherto of Chattels. Now will we fpeak of A£is 
_ and Torts which concern them. And firft fuch 
concern all manner of Chattels, real and perfonal. 

•^ 5 Co. 106, feff. • 14H. 6. 5. t; Co. 108. P Ibid. 

1 31 Ed. 3. Fitx. Eftray, 4. » Bro. Eftray, ic • 33 H. 8. 

Bro. Eftray, lu * Vide Fleta, lib. i. cap. 44. Dr. & Stud. 

fib. 2. cap. 5u • 7 Ed. 4. 14. Vavafor. Ante, lo^b. 

L 2 Thefc 



148 THE SECOND BOOIC 

Thcfe /4£ls are firft Contrads, then Teftamcnts \ 
Legacies, which take efFc6l after Death. 

A Contrail is, when a Man is to have Money, or 
]ike, for fome other Thing, as upon a Sale, a JLeafe 
Years, or the like. 

The Duty » arifing upon a Perfonal Contra6t is j 
apportionable ; as if I fell my Horfe, and the Horfe 
J. S. for lo /. and J. S. takes his Horfe from the V< 
dee, yet the Vendee (hall pay to me the whole Sum. 

Sale ^ of the Goods of another Man in Markct-ovi 
(without Covin *" or Knowledge to whom the Goc 
belong) alters the Property, if the Toll * be paid. 

To this Place belong certain Contracts that are qu 
Contracts in Law, altho' that they do not arife up 
any efpecial Agreement of the Parties. As he * w! 
finds the Goods of another, is chargeable by reafon 
the Pofleffion, to him that hath Right to them ; h< 
^ho receives Money to the Ufe of another, or to de! 
ver over, is chargeable as Receivor ; he ' who entc 
into Land of his own Head, and receives the Profit 
or Parents, who occupy Land purchafed by an Infar 
are chargeable as Bailifl^s ; and ^ if a Liberate be d< 
livered to the Clerk of the Hanaper who hath Aflc 
in his Hands, A£tion of Debt (hall lie againft him. 

A Tefiament (which is alfo called a Laft Will) is tl 
* Appointment of fome Perfon (whom we call an Ex< 
cutor) to adminifter his Chattels for him after h 
Death ; for if he doih not name Executors, or if 
they all refufe, it is net any Teftament ; but a Wi 
of Land, viz. where it is devifable by Cuftom or b 
the Statute, is good, * altho* no Executor be named 
for Land is not teftamentary by the Courfe of the Com 
men Law ; and ^ that which completes the Executor 


* 30. H. 8. Bro. Apporc onmcnt, 7. * Dr. & Stud. lib. 1 

c. 25. 33H. 6 (;. 7H.7, 12. « Dr. & Stud. lb .i lib. 2 

c. 47. i8Ed.4.24. 14H. 8. 8. Plowd. 46. 33H. 6.5.3.1 
3 Co. 78. b. 2lnft. 713. ** 35 H. 6. 29. b. • 27 H. 8 

13 Dr. & Stud. 1. 2. cap.. 38. ^ F. N. B. 1 16. Q^^ 1 17. A. B 
t Ibid. 2 H. 7. 8. ^ Piowd. 36 • Godolp. orph. Legacy 12 

X Poft, 46. b. IJ4.. a. Bac. U{t of the Law» fo. ult. * 37 H. S.Bro 
TciUmenc, 29. Godolph. Orph. Legacy, fo. 4, 12. ^ 3 H. 6. 7 
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lip, IS the Adminiftration ; for if a Man makes three 
Is Executors, but willeth that only one adminifter, he. 
p fole Executor. 
And to them fliall go all the Chattels of the Tcftator r . 5] 
fcal and perfonal, as well in Pofleflion, as Debts due to 
im, fcfr. but not in Cafe where i* he is only to recover 
amages *, as where his Goods are carried away, or that 
c is to render to him an Account; for ^ the Executor 
the Common Law (hould not have Aflion of Ac- 
unt or Trefpafs for Goods carried away in the Life- 
ime of the Teftator. 
Alfo this Adminiftration is for the Tcftator and .to 
is Ufc ; fo that the Executors ^ themfelves may not 
cvife the Goods, nor thereof make ^ Partition between 
em, tfr. nor fhail the * Hufband of a Feme Execu- 
Ix have them by Intermarriage ; nor fhall they be. 
brfcitcd ' by Outlawry of the Executor. And feeing 
hat Executors adminifter for the Teftator, they do re- 
cfcnt his Perfon ; fo that a * Villain, if he be Execu- 
r, fhall have Aftion of Debt againft his Lord for a 
bt due to the Teftator i and ** Outlawry, * Excom- 
unication, fcfr . is not any Difability to bring Aftions 
as Executor. And all the Executors are but as one 
¥crfon ; for which Reafon the ^ Releafe or * Attorn- 
ment of one is good for both. In Aft ion of Debt, Co- 
tenant, or the like, againft them,- one fhall not anfwer 
[without the other by the Courfc of the " Common 
Law ; and they " may not, each for himfclf, have 
I fcrved Pleas in Abatement of the Writ, £s?r. 
; Yet their Power, both as to the Time when, and 
' alfo as to the Things which, they fhall adminifter, may 

* 20 Ed. 4. 9. f Vid. Godolph. Orphan's Leg. 155. 

Plowd. 290. 19 Ed.' 3. Fitz. Account, 56. 7 Ed. 3. 62. 2 Inft. 
404- * Plowd. 52^. ** 27 H. 8. 22. « 2H 7. 29. 

' 10 Ed. 4. I. b. I Rol. Rep. 147. Gocolph. Leg. 156. 2R0I. 
^^P 325 21H. 6. 30. 8 21 Ed. 4 50. Ante, 8. a. Littlet. 

i- iQi. Doc. Pla. 388. *» 21 H. 6. 30. b. 21 Ed. 4. 49. b. 

HH. 6. i;. Co. Litt. 128.3. Ante, 8. a. Doc. Pla. 9 ace. 

42. Ed, 3. 13. b. Contra. 21. Ed. 4. 49 b. Contr. 21 H. 6. 30. 
Contr. 14. H 6. 14. Contr. Doc. Pla. 8, 10. 173. Contra. Co. 
^'". 134. Cont. Godolph. Orph. Legacy 38. 155, ^48 Ed. 3. 

*4- ^ 32 EJ. 3. Fitz. Qa'd juris, clam. 5. "» Viz.umil 

?^i. 3# cap. 3. * 37 H. 6 17. 

L 3 well 
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well enough be divided ; "^ as where a Man makes 
and B his Executors, and that A (hall not intermed 
during the Life of B, or makes one his Executor fi 
his Goods in D, and another his Executor for 
Goods in S. 

For thefc Purpofes, fuch Perf(;n is named Executor 

^ And is chargeable for all Duties of the Teftator (b 
not for Trcfpafs done by him, burning of Writings d 
livered to him by Deed indented, "^ Receipt of Rents, or] 
Occupation of Land as Bailiff, for here there is not an 
Duty in certain) as well before as when he hath A Acts \\ 
his Hands of the Chattels of the Teftator wherewith t 
anfwer them •, ' and therefore they Ihall be charged 
their own Goods if they wafte the Goods of the Tefta 
tor; but Duties • by Matter of Record (hall be fatis 
fied before other Duties, * afterwards Duties by Spc*' 
trialty, and Legacies fhall be laft paid. i 

Statutes. \ 

Weftminfter 2. cap. 23. Executors Jhall have a WriA 
of" Account^ and the fame Procefs therein^ as the TeJlatoA 
himfelf Jhould have had. J 

4 Ld. 3, cap. 7. Executors Jhall have ^refpafs for I 
Goods carried away in the Life- time of the Teftator. 
[b] 9 Ed. 3. cap. 3. Stat. i. In Debt againft them^ all of 
them fhall have but one Effoi^n before Appearance^ and 
another after Apnarance, He that appears at the Grand ' 
Diftrefs fhall anfwer to the Plaintiff. And the Plaintiff 
fhall have judgment and Execution againft all nam£d in 
the Writ^ as if all of them had pleaded. 

An Executor of an Executor, is an Executor to the 
firft Teftator, and ftiall have Adion of Debt for Ar- 
rearages due to him*. 

Statutes, 
! 25 Ed. 3. cap. 5. ^ Stat, de Prodic. They Jhall have 
Anions of Debt^ Account^ frefpafs of Coeds of the 

*» 32 H. 8. Bro. Executors, 155. p 1 1 H. 4. 46. ^ F. 

N B. 117. c. * i.HrS, 12.. Dr. & Stud. lib. 2. cap. 

11. * II H 7. u. b. ' 21 Ed. 4. 21. b. * 10 Ed. 

2. Fitz, Executor, 1 10. * ^ This is in Afiirmance of the Common 
Law. 2 Inft, 404. 

Jirfi 
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firfi Tejlator carried away^ and Execution cf Statutes and 
I Recognizances made to him. 

A Legacy is when a Man devifes, that is, gives to one 

I a Chattle by his Will, or otherwife, to have after his 

Death ; for if "" he doth nbt name an Executor, or if all 

' the Executors refufe, fo that in both Cafes there is not 

any Will, yet the Legacies (hall be paid, and the Tcfta- 

ment annexed to Letters of Adminiftration. 

And this ^ the Devifce may not have (either to ent^r 
upon a Term, or to take a Chattle perfonal) without 
the Delivery of the Executor. But upon a Leafe for 
20 Years dcvifed to one for the firft ten Years, and the 
Remainder of the Term to another •, or a Dcvife to pne 
for fo many Years as he (hall live, the Remainder to an- 
other, there the Delivery to the firft Devifee enures to 
him in the Remainder alfo. So ^ where but the Occu- 
pation of a Term is devifed, for the Occupation and 
Profits of the Land are all one with the Land ^felf. But 
if the * Occupation of a Book, a Glafs, or fuch 
Chattel perfonal, be devifed to one for Life, and after 
his Death to another in like manner, there the Delivery 
to the firft doth not enure to the other i for their Occu* 
pations are feveral, and in a Chattel perfonal the Occu* 
pation is diftinft from the Property. 

In .thefe Devifes ^ the Intent of the Teftator (which 
ftands with the Rules of Law) fhall be taken; as 
where a Man devifes Lands (devifable by Cuftom) to 
his Son and Heir after the Death of his Wife, * the 
Wife hath an Eftate for her Life by Implication of the 

* 37 H. 8. Bro. Tcftamcnt, 20, * z Ed, 4. 13. 30. b. 

20 Ed. 4 9^ 21 Ed. 4.21. iiH. 4. 84. Bro. Devife, 1 1 . 2.H. 
6. 16. 27 H. 6. 8. 4H. 7. 16. Co. Litt. in. a. « 37 

H. 6. 30. Per Prxfot & Nedham, ^ concordat, temp. H. 8^ & Ed. 6. 
deftebonley, as the Book faith. Plowd. 521* S. C. Accord, and 
10 Co. 47. b. S. P. faid to be granted Per omnes in Argam. And 
vid. Accord, i RoL Abr. 630. 3 6ulft. 123. Bridgman, 55. Go- 
dolph. Leg. 145, 360. ^ Plowd. 541, 543. Bro. 79, 80. 

* 37 FT. 6. 30. Bro. Devife 13. & Plowd. 542. ^ Plowd 540. 

Hob. 32. * 13. H. 7. 13. b. & 17 Bro. D^ifc 52. 29 H. 8. 

Bio. Devife 48. Plowd. 158,414, 521. Hob. 32. Moor, 852,- 
S?3. Cro. Ja. 75. i Rol. Abr. 843. Vaugh. 264. Vide a likt 
CaJfe Ante, i8» a. pi. 11 1. 
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Intent of thcDevifor -, a Dcvifc ^ to one and his Heir* 
male is an Eftate Tail ; but ^ a Dcvife to J. S. in Fee, 
upon condition that if he do riot pay to J. D. a certain 
Sum of Money, that J. D. (hall have it in Fee, this is 
a void Condition, and Remainder, for it is contrary to 
Law J but ° a Devife of a Fee Simple to Alice S. and 
after her Death to B. is only an Eftate for Life to 
Alice S. Remainder for Life to B. Remainder to Alice 
S, in Fee j fo that the Hufband of Alice (if (he die 
' in the Life of B) (hall not be Tenant by the Curtefy. 
r ^1 Statutes. 

L4/J ^Jerton, cap. %. JVidows may devife their Corn^ as 
vtf^ll of the Land in Vower^ as of other Land. 

32 H, 8. cap. X. He that bath Land in Soccage^^ 
and none h olden by* Chivalry^ or Soccagein Chiefs may de-^ 
vife by Writings or difpofe of by A£l executed in bis Life 
^ime^ the whole thereof. 

He that hath Land bolden in Soccage in Chief j ^nd 
others in Soccage^ but none bolden of atjy in Chivalry ^ may 
fo devife^ or diffofe of all bis Lands, faving to the King 
Primer Seizin^ Reliefs Livery^ Fine for Alienation^ ana 
all the Advantages for Soccoge in Chief. 

He that bath Land of Inheritance bolden of the King 
iy Chivalry in Chief, may devife or difpofe of, for tb^ 
Advancement of bis Wife, Preferment of his Children^ 
and Payment of his Debts, or otherwife, two Parts there-* 
of in certam, favin^ to the Kwg the IFard/hip, or Pri- 
mer Seizin of the third Part^ without Diminution, Dow^ 
er, cr other Charge, and alfo faving Fines for Alienation. 

He that bath fuch Lands, and other Lands bolden of 
the King, or of other bowfoever, may fo devife or dtf- 
fofe of, two Parts of the whole \ faving as next before. 

He that hath Land bolden of a common Perfn in 
Qbivalry, and other Lands in Soccage, may fo devife or 

* ^7 H. 8. 27. by Fitz. and Shelly clearly. Hob. 32. Co. 
Litt. 27. a. ^ Dyer 33. pi. 12. i Co. 85. b. 2 Rol. 

Rep. 2^6. Cro. Ja. 592. 19 H. 8. 8. Cro. Car, t;8. Winch. 
• ^6. 2 And. 11, 141. Palm. 49. 2 Leon. 114. Vaugh. 270. 
^nte. 29. 'b. » Dyer, 357. pi. 44. * Note, that 

the Tenure by Chivalry, being now abolifhcd by Stat. 12 Car. 2. 
r, 24. ibcrefore all that which relates herein to ih^ Difpofal of 
ftfch Lapds, is ptterly abojifted, 

dif^fi 
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iijpofe ofy two Parts of the Lands in Chivalry^ and all 
the Soccage Lands ; faving ' to the Lord the Wardflnp of 
the third Part^ without Diminution^ or Charge^ as above. 

He that boldeth only of the King in Chivalry^ and, not 
in Chief or of the King in Chivalry not in Chiefs and 
of another in Chivalry^ and alfo other Lands in Soccage^ 
may fo devife two Parts of both the Lands in Chivalry^ 
and of all the Soccage Land ; faving to the King^ and 
alfo to the Lord the If^ardjhip of the third Part of that 
bolden of him^ without Diminution^ &c. 

If more than two PartSj or the Value of them he de^ 
vifedy or difpofed of^ the King may feize fo much as along 
with that be hathj will make a full third Part. The 
fame Benefit is given to the Lord for his third Party as 
to the Title of Wardfhip. 

Livery^ Reliefs and Heriot^ remain as before \ and a 
Fine for jilienation fhall be paid upon a Writ of Entry ^ 
in the P oft for common Recovery of Land in Chief. 

If there are two Jointenants^ and to the Heirs of one^ ["I 
of Land holden of the Kipg in Chivalry ^ and he who hath 
the Fee die, his Heir within Jge, the King fhall haw 
the JVardJhip of the Body, and after the Death of the vlher^ 
be fhall have the Wardfhip of the Land. 

34 & 35 H. 8. cap. 5. For the Explanation of the 
above Statute. 

Where the above Statute faith, a Man feized of an In- 
heritance fhall devife, this is intendible of an Eftate in 
Ffe Simple, and alfo of a fole Eftate, or in Coparcenary y 
or in Common. 

The Devife Jhall not be to a Body Politic. 

It fhall be good for two Parts, although the whole be 

devfedf 

The Devife may he of two Parts of a Rent- Service 
incident to a Reverjion holden of the King in Chief, or 
of any Rent, Common, or other Profit out of the two 
Parts. 

If the Certainty of two Parts doth not appear by the 
will, or otberwife by Writing, then this fhall ap- ear by 
Commiffton out of the Court of Wardsj (that is, if the 
Tenure be by Chivalry in chief) by the Oath of twelve Men, 
if the M^ftcr of the Wards, and the Parties cannot others 

wije 
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wife" agree upon the Divijjon. So of Landy Rent^ 
ether Profit^ (that iSj if it be bolden of a common Per- 
fon in Chivalry) and the Certainty Jhall appear by Co 
miffion out of Chancery ^ if the Lord and the Parties can^ 
not otherwife agree upon the Divijton. 

The King, -cr common Perfon^ Jhall have for their tbirS 
Party the Lands which defend in Tail immediately after 
his Deathy and the DevifCy or Difpofttion of the two Par if 
remainingy Jhall be goody altho^ it be of all the Fee Simpli 
Lands* 

If any Part of the third Part be eviitedy the Kin^ 
t^ other Lords Jhall have fo much as with that wbi^ 
remainsy and the other two PartSy will make a tbin 
Part. 

The Devifee Jhall have a Pardon of courfe out of Chan 
eery for Alienation without Licenfe, paying for bis Fii 
the third Part of the yearly Value of the Land. 

A Devife by a P erne-Covert y Infant y Ideoty or Perfo 
of unfound Memory, Jhall not be good. 
IaRI Upon an Eft ate made by Covin to defraud any of Ku 
l^^J Wardjhip, or the like, the King after Office fhall havi 
all that belongs to him, as if no fuch Eftate had bee 
madcy and a common Perfon JIjcU have a Writ of Right] 
if Ward for the Wardjhip of the Body end Landy and 
may dtftrdin for Reliefy Heriot, or other Profits. 

He of whom the Kingy or other Lordy takes any Land 
to make a full third Party fhall have Contribution againfi 
all others that Claim under the Devife^ or Difpojilion, by 
Bill exhibited in the Chancery. 

The Wife% and fuch or the Children as have not, 
been advanced by him in his Life-Time (as if a Daugh- 
ter** be fu it ably married by him, this is a liifEcient : 
/idvanccmcnt) Ihall have each of them a Part of 
his Chatties, that is to fay, his Wife a third Part, and ( 

\ 
\ 

* The Stat. Mag. Cha. 28. is that the Debt of the King ihall i 
be levied of the Goods of the Deceafed, and the Surplus delivered \ 
to the Ejtecuiors, faving to ihe Children, and to the Wife, theilr ^ 
rcafonablc Parts 5 which proves, that this Rationabili Parte, was at I 
the Common Law, F.N. B. 122. J. Bro. Rationabili Parte, 6, But \ 
Lord Coke on Lict. 170. b. 2 Inft, 33, fcems contrary, ^ 3 Ed. 
3. Iiin. North. Fitz. Detie. 156. 

6 the 
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the Children another third Part ; this is to be intend- 
ed after his Debts are paid ; and whether there be a 
Will made or not. 


CHAP. XIV. 
0/ TRESPASSES. 

TH E Toris hereupon, that- is, which may be 
made on Lands or Goods, are all manner of 
Trefpafles, whereof we have fpoken before, with Force 
or againft the Peace ; for although, at the Suit of the 
King, they are Offences againft his Crown and Dig- 
nity, yet as to the Party, they are biit perfonal Torts. 

If the Trcfpafs in Land be done by Beafts or other 
Chatties, "" Shocks of Corn, or other Thing whatfo- 
ever, be they fuch whereof a Man may have Con- 
ufance to have Replevin, or not, may be diftrained 
Damagc-Feafant, by him that is endamaged thereby ; 
as a ^ Commoner, or the like, altho' he hath not any 
Thing -in the Land itfelf, fo that he may not have 
' Adion of Trefpafs againft the Beafts for their En- 
try into the Land, nor for treading down the Grafs. 
But Cefluy que Ufe ^, may not diftrain for Damage- 
Feafant, for he hath not any Thing to do in the 
Land, but only what is a bare Confidence between 
the Feoffee and him ; but the Feoffets may punifh 
him by the Common Law, if he occupies the Land, 
for he is ^ but a Stranger. And if a Stranger of his 
own Head takes Beafts Damage-Fcafant, the Owner 


[b] 


* Co. Litt. 47. a. 21H. 7. 39. b. Bro. Diftrefs, 30, 1 1 H. 7. 14, 
Ibid. io2» * 24 Ed, 3. 42, a. 46 Ed. 3.23. b. 15H. 7. 2. a. b. 
and 12. b. Kelwey, 41. b. 42. b. 47. a. 9 Co. 112. b. 2 Brownl. 
148. Yelv. 104. I Rol. Abr. 320, 405. 10 Ed. 4. 4. 15 H. 
7. 15. b. 14" H. 7. 3. b. F. N, B. 128. c. Godbolr, 185. 
Style, 428. 2 Str. 777. *" Kelwey, 47. a. adjud. i Rol. Abr. 320. 
pi. 13. 2 Brownl. 148. g Co. 112. b. 22Afr.pl. 48, Bro. Com- 
mon, 24 15 H 7^ 13. Ibid. 39. Videjenk. Cent. 144. it is 
faid contra. Terms de Ley ad. V. Common contra, * Kelwey, 
ii. b. *> Kelwey, 42. b. Frowick. 

of 
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of the Beafts may p^njfti him, for he is damaged bj 
the chacing of them, and the other hath received nc 
Prejudice at all. 

C H A P. XV. 

Of T'orts ' peculiar to Chattels Real. 

TH E ^orts peculiar to Chattels Real, are in Mat- 
ters of Wardfhips or Land, 

In Matter of JVardjhip is, in Cafe of the Wardfhip 
of the Heir, that is, of the Body, or the Land, or 
both, the Deforcement thereof. 

In Cafe of Wardfhip of the Land only, is Eje6l* 
ment of Ward, and Intrufion of Ward ; for a Writ 
of Ejeilione * CuftodUy lies not of the Land and Heir, 
but of the Land only. 

Eje£iment of JVard^ is when a Stranger * cjefts the 
Guafdian, whether in Chivalry or ^ Soccage. 

Intrufion of fVard^ when the "* Heir enters upon the 
Guardian in Chivalry, and oufls him, whether during 
his Non-age, or after his full Age. 

In Matter of Land, is Ejedment, or Deforcement 
of his Farm. 

. EjeSment^ when any one", whether the>Leflbr, or 
a Stranger, oufts him. 

Deforcement ^, when the Feoffee in Fee, or for 

* Poft. 107. a. Terms dc hty V. Gard. Dyer, 369. pi. 36. 
And Note 14 £d. 3. Ficz. Brief, 316 ace. Sed. Ficz. Gai^. ^. ec 
F. N. B. 139. 1. Cont. If the hjedment of Ward be brought 
of Land only, the Party ought to ftiew the Certainty of the 
Land ; if of the Body and Land, the Writ ihould be general, de 
terris et hsred. and then it is faid by o hers, to be good. 11 H. 
4. 64, 65. ^ F. N. B. 140. c, ^ 26 Ed. 3. 65. 

13 H. 4. 17. 16 Ed. 3. Fiiz- Wafte. 100. Contra. " F. N. B. 
141. c. 21 Ed. 4. 10. b. " F. N. B. 220. f. Poft. 107. 

b. 21 Ed. 4. 10. Note, if he be not in adlual PofTeifion at the 
Time ©f the Ejedlment, this Writ does not lie, Kelw. 130. a. 
I Rol. Rep. 3. 22 Ed. 4. contrary of Rent, ut dicitur Bro. 
£je£t. Cud. 9. It lies againft the Ejedior, though he has aliened. 
12 H. 4. 10. ® F. N. B. 197. S Quare Ejec. inf. Term. 

21 Ed. 4. 10. 30. Poft. 100. a, I H. 5. 4. Vid. Jf the Term 
expire pendent the Writ, it ihall not abate. 1 1 H. 6. 6. 

Life 
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Life of the Leflor, holdeth him out ; for where the 
Leflbr enters and infeofFs another, the Feoffee or Leflcc 
for Life, is not the Fcrfon \vho oufts him, but he is 
a Deforceor only. 
Prerogative. 

A Woman who holdeth in Capitey as alfo the Wi- 
dow of fuch a Tenant being endowed, ought not to 
marry herfelf^ without Licenfe of the King; and if 
Ihe do, the King fhall feize the Land holden until (he 
make a Fine. 

Statutes. 

Prcrogativa Regis, cap. 4. Accord. 

Vide 32 H. 8. cap. 46. 'That they a^e not within 
the Survey of the Court of Hoards. 

CHAP. XVL [49) 

Of Perfonal Charges and Torfs. 

AS to Chattels Perfonal, 
The Jifs peculiar to them are, that they may 
jpe pledged, or received to the Ufe of another. 

Pledge, is when one delivers a Chattel Perfonal to 
a Man in Aflurance of another Thing had of him at 
the fame Time *,; as if he takes a Chain of Gold for 
Money then dcUvered, &c. but not if it be to fatisfy 
a Debt which he owed. The ^ Property of the Pledge 
remains in him who pledges it, for he fhall be an- 
fwerable if it be cafually loft or broken, and he to 
whom it is pledged, fhall not be attached ' for it, be^ 
caufe he is not the Owner. 

Receipt to the Ufe of another, is by Bailment, or 
otherwife. 

Bailment^ is a Delivery for another, whether it be for 
the Bailor to redeliver to him again**, in which Cafe, 
the Bailor may re-take them without Requeft, or for 
a Stranger to deliver over to him % in which Cafe, 

p F. N. B. 263. c. • 5 H. 7. I. »» Dr. & S^ud. 

lib. 2. c. 38. « 35 H. 6. 25. per Moile. Bro. Attachm. 20. 

< 5 H. 7. 18. « 1 Ed. 5. 2. 

before 
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before fuch Delivery over, the Bailor may counte 
niand the. Bailment, and command the Bailee to d< 
liver it to him again,* and (hall have Account again 
him upon Refufal ; for in none of thefe Cafes, is tl 
Property out of the Bailor. 

Receipts in other Manner'^ is ' either ^s Bailiff of h 
Manors, Lands, or his Goods, or as Receiver of h 
Money, Debts, Rents, or the like. * And of Xhin| 
certain, ^. Profit of Court, Fee-Farms, liTues, JFine 
Amercements, the Writ (hall be againft him as Re 
ceiver 5 otherwife it is where there may be Approve 
ment, as Bailiff of a Hundred, or the like. 

And in both Cafes, the Party ought to render Ac 
count. 

The perfooal Charges, are Obligation and Covenant 
both by Deed, and AfTumpfit, which is by Parol. 

Obligation^ is when a Man binds himfelf by his Deec 
in any Sum, and it hath for the moit part a Condi- 
tion endorfed upon it, for the Payment of a leffer Sum, 
or the Performance of another Thing; fometimes it is 
fingle without any fuch Condition. 
Stafutes. 
[b] 38 Ed. 3. cap. 4. ** Whereas divers Men he hound 
in another Court out of the Realm by Tnjiruments^ or in 
other Manner ; // is accorded^ that all Penal Bonds in the 
third Per/on^ be void. 

Merton, cap. 5. ' Vfury Jhall not run upon the Heir 
within Aga. 
' Covenfint^ is when a Man covenants by Deed to do 
any Thing, or where be hath done it as to make a 
Feoffment, to build a Houfe, to give a Horfe, to make 
an Affurancc, &c. But if I covenant and grant with 
you, that my white Horfe from this Time forwards 
fhall be your Horfe, here you (hall not have Aftion 
of Covenant againft me, although I retain the Horfe, 
for I did not covenant to do any Thing for the Time to 
come, nor that any Thing was done in Time pafTcd^. 

^ 43 Ed. 3. 21. b. F. N. B. 116. p. 89 Ed. 4. 40. b. 

^ 40 Ed. 3. 1. 2 H. 4. ,10. 8 Ed. 4. 5. Co. Litt. 229. b. 

230. a. ,* Co. Lite. 246. b. Repealed 37 H. 8. cap, 9. 

^ Flowd. 308. 

Apmpftt^ 
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AJfumpJitj is when a Man fo promifes by Parol \ 
and it is not of any Force, except it be upon a good 
Confideration, as for Money given, to infeoB** him. 
38ut if I affume to "give to you >£io for building your 
Hall ; or if a Carpenter % without any Confideration 
of Money or other Thing, affumes to build a Houfe, 
or the like, this Aflumption is not binding ^ for it is 
but a rude Contraft ^, whereupon no A£bion doth ever 
arife. And the Reafon is <*, becaufe the Agreement is 
by Parol, which pafs from Men lightly, and unad- 
vifedly ; but in a Covenant, where the Agreement is 
made by Deed, there it hath more ftay ; for he firil: 
caufes it to be written, and afterwards puts his Seal 
to it, and then delivers it ; and for this reafon, it fhall 
bind him without having any regard to the Caufe, or 
Confideration of the doing therof. 

Inhabitants in Towns, or other like particular So- 
cieties, may make By-Laws, that is to fay, proper Or- 
dinances to bind themfelves (as to Perfonal Things, as 
Payments, and the like) in other manner ;ban the Law 
prefcribcs^. 

This is to be' intended ' where fuch Ordinances 
arc for the public Good, as for Reparation of a Church, 
or of a Highway, or the like. And in fuch Cafe the 

greater Part Ihall bind the whole without any Cuftom. 
ut if it be for their own private Profit, as for the 
well ordering of their Common of Pafture, or the like, 
there without a Cuftom none fhall be bound but thofe 
chat aiient to it. 

The ^ort$ are in Detainment of Goods, not rendring 
an Account^ not performing a ContraS^ Covenant ^ AJfumpr 
//, or the like. 

> Plowd. jp«. "^ Ibid, ty Ed. 4. 5. Dr. $c Stad. Kb. 2. 

cap. 24. * II H. 4. 35. Bro. AfUon fur Cafe. 40. Plowd. 
309. , * Ibid. 308. Dr. 8c Stad. fapra. p Plowd. 308^ 

4 44 Bd, '3; 19. ; Co. 63. Hob. XI 2. ' 44 £d. 3. 19. 

9 Sd. 2 Afiax. Ficz. 413. 21 Ed. 4. 54. 11 H, 7. 13.. 21 H. 7. 
^o ft 40. s C^' ^3* 
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CHAP. I. 
Of SV IT S. 

THUS have we gone through both ♦ the Part 
of the Law. The Remedy yet remains whci 
a Thing is done otherwife than the Law direfts, whici 
Remedy is generally by way of Suit, which is difper 
fed throughout the whole Law, as the Blood is thro 
thfe Body. In fome fpecial Cafes it may be by Arbi 
trcment, or Accord. 

A Suit is when it is before the Judges, who, in 
refpeft of the Place wherein they are to do Juftice, arc 
commonly called the Court. He that fues is called 
the Plaintiff in a Perfonal A'ftion, Demandant in a Real 
Aftion ; and he that is fued, is in the firft Cafe cal- 
led the Defendant^ and in the latter the Tenant *. 

The Parties are here, for their Aid, allowed Coun- 
fel learned in the Law. 
Statutes* 

Vide II H. 7. cap. 12. Poor Men Jhall have ff^rits 
cut of the Chancery^ and Counfel and Attornies^ and the 
Jike^ ajjigned for them there, and in all other Courts of 
Record, without paying any Thing. 

Of all apparent Faults, (as .of *falfe Latin, or De- 
fault of Form " in the Writ, Infufficiency in "" an Of- 
fice, or Indiftment, Mifa warding of Procefs, (as of an 
Exigent, where no Exigent lies) Impoflibility in * the 
Plea (as in a Writ of Account, fuppofing him to be 
ryj his Receiver for fcvcn Years, and the Defendant pleads 

• Vide Ante 22. b. • Co. Litt. 127. b. * i H. ^. 

t6. b. Poft. 53. b. 9 H. 7. 16. b. Bro. Faux. Latin. 78^ 
Amendment. 62. Obligation, 71. 2 H. 4. 8. a. 44 £d« 3. 18^ 
10 Ed. 3^ I & 593* 2 Sand. 39. 5 Co. 121. a. 8 Co. 159. b. 
9 Co. 48. a. 10 Co. 133. a. 2 Vent. 173. i Lev. 2. " 14 
ff»^ 4. 10, II. 27 H. 6. 6. b. II U. 6. 14. 34 H. 6. 26. 
^% H. 6. ir. 8 Co. 159. b. ^5 Ed. 4. 7. « 7 H. 

6. c. 
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fully accounted futh a Diy, Svhich is • the firft Day of 
the fevcn Years) of all thcfe, the Court fhall take 
Notice to abate the Writ, to award a Superfedcas upon 
fuch Offices, Indiftmcnts, or Procefs^ to (lay the Judg- 
ment, if the Plea of the Defendant be found againft 
him, fcff. although the Party do not take Exception 
to it ; and therefore, although he that calls the Ef- 
foign^ may not plead in Abatement of the Writ by 
way of Plea *, yet if there bq any Matter apparent to 
the Court, as * Henrys ^c. Duke of Ireland, (where ic 
Ihould be Lord, (^c.) he, and every other Stranger, as 
amicus curtly may, and the Court is ex Officio bound to 
abate it, although the Tenant, or Defendant make De** 
fault. 

To every Court belong Officers and Clerks. 

Officers, to execute that which the Court commands j 

Clerks, to enter the Things done in Court. 

Or, according to the Divifion of the Realm of Eng- 
land into feverai Counties, it behoves firft to fpeak 
of the Courts at Weftminfter, which are general for 
all the Realm, and then of all the Courts in* every 
County. 

The Courts at Weftminfter, PutooAi'iv*. 

which are the Chancery, King's . "^he King may fuc in any of 

-J n r^ TIL J *'*^** Courts that he will 5 th[at 

ISenCn, Common oencn, and is, he may have a Quai« Impe- 

Exchcqucr, (each of them for ^jrVL^wfu-.^'* '^°^*^"*^ 

^ . , . - . r jQ.- ofEftheat (Ibid. 144. g.) return- 

Things within their rcJpectlVe aWe in the King's Bench, or a 

Jurifdiaions) are the King's ^^'^^-^--Jr ^c:;.;^^: 

Courts, ' and they, viz. the in the common Pleas. Ibid. 

Judges thereof, are Judges of ^' *' 

Record ^ Th.K"r.TT • 

-J . The King doth not receive, 

FfCTOgattVe^ Il0^pa^t with any Hereditaments 

\ The King appoints them. (Dr. &stud. 1. 1. cap, g. Ante, 

' « • '^i. ViTi . 1 *0« *>• Plowd, 213, 484. c 

So that all Things there re- Ed. 4. 7. ^o/a Max. i-r.) 

I corded are of fo great Credit % '^^tn^^ ^'^^^^^^^ 

that ^ H. 

• Tcrroes dc Ley, i. S. P. Hob. 280. * 4H. 6. 16. 

%. Bro, Brief, 212. Office of Court, 6. 9 C0.48. a. '•9 Ed. 4.- 

I42. b, « 21 H. 6. 34. I Leon. 183. 9 H. 6. 60. i Rol. 

Abr. 862. pi. I. Bro. Error, 78. Plowd. 491. Co. Litt. 117. 

b. a6o. 4 Co. 71. a. 6 Co. 15. b. 

M 

I 
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H. 7« 19. or a Chattel Pcrfonal, 
39 H. 6. 16. b.) but by Matters 
ot Record, For to pcrfonal and 
tranfitory Things, as the Goods 
of Felons and Fugitives, Wreck 
* , of the Sea, Treafure Tro^e, and 
Profits of Land, of Pcrfons out- 
lawed in a Pcrfonal Action, Sec, 
. The King is entitled without 
' -Office, 'or other Matter of Re- 
cord, Stamf. Praer. 59. But 
to take a Freehold for 'a Co;i- 
dition broken. Plowd, ^xij. 5 
Co. 51. b. cr a Purchafe ot his 
Villain. 35l;d. > Bra. Pre; og. 
X13., Plov.d.'24> or, the like, 
he may hqt without 'Office, or 
other Matter of Record ; o- 
therwife it is ^here the Law 
cafts it upon k^n,-Plowd. 229.' 
as-ih a Gift* ill Tail KeniyiW<^er 
to th^Kirtg, And for this Rea- 
fon alfo, the King takes a Free* 
hold without Livery or Seizin 
by Deed inroUed, 5 Ed, 4. 7. but 
he may not be infeoffed by Deed 
without Enrollment of Record, 
fcecaufe no Livery may Ifc tnacjc 
• ' •. to him. Vide Trin. S* Ja. i. 
Scaccar. Sir £dw. l9imock*s 
Caie. 2'Rol. Abr. 101. pL 3. 
aoj. B. pL 2. 

Of Land, or the like Thing 
permanent, whereof he is in Pol- 
feffion by Matter of Record, or 
r r J 1 other good Title, none may put 
*• him out, Stamf. Piacrog. 74. 

but if having no Title by Mat- 
ter of Record, or otherwife, he 
enters upon me, and ouils me ; 
there if I enter again, my En- 
try is lawful, and no Intrufion. 
8 H. 4. 16, per Stamf, Praerog, 
57. So if the King be feized 
upon an Office, which finds that 
• his Tenant died feized hut of 
an Eftate for Life, the Reverfion 
to another, he in the Reverfion 
may enter and make a Feoff- 
ment, for the King is feized by 
Colour of Record, wliich Re- 
cord gives to him no Title in 
Deed. 

Alfo of a Thing tranfitory and 
fcmovable, the King may be put 

out 


that no Averment may be t 
ken againft them. For whi< 
Reafon, Parties are elloppt 
by them"*, as upon a Leafe mac 
by Fine, both Parties are efto] 
ped to fay, that the Leflbr ha 
nothing in the Land ^ ; fan- 
Law of Pleas in Barr, Repl 
cations, &c. 

* Villenage, except that h 
and his Anceftors were Vi 
lains for Time whereof, &( 
commences by his own Cor 
feffion, that he is a Villain i 
a Court of Record. 

^ And if in a Precipe quo 
reddat^ the Tenant fays that h 
is a Villain to J. S. and hold 
the Land in Villenage, and th 
Demandant fays he is Free 
&c. there, altho' the Jury fini 
him Free, yet he continues . 
Villain to J. S. ^ 

A Recognizance, that is t« 
fay, when a Man acknowledge 
a Debt in a Court of Record, o 
the like, be it to the King, o 
to a common Pcrfon, is th 
higheft Bond that ^ may be 
and as a Judgment, whereupoi 
a Scire Facias^ as well as an Ac 
tion of Debt lies. And there 
fore, if it is acknowledged h) 
an Infant, it fliall not be avoid- 
ed' by him, but during hi; 
Non age by AudHa ^ereluy z\ 


** Plowd. 434. Ante. 24*. a. 
f. 175. Fleta, 1. I.e. 3. pi. 3. 
lenage. 6 Co. Litt. 122. b. 
232. pi. 9. 


« 21 H. 7. 24. b. f Lilt 

8 41 Ed. 3. Fiiz. Vil 

^ 36 H. 6. 5. . i Dyer 
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ine Ihall be by Writ of out of Pofleffion, and may have ^ 

r • iv 11 u • J i_ his Adtion acc^rdjiigly. 1 H. 7, 

r ; tor It mail be tried by 19. as a Ravifliment of Ward, 

pcftion of the Court, whe- Sr"'^ i^?^^'^^y &c But of 

f , • 1 • A Things cemrianent, he may not 

r he was Within Age or not. have Action as aPneclpa quod 

the Form of a Recognizance '^^f'^ li'TTw^ ^T''' ^" 

r O caufe ot f'jcii Things, he may 

xhe Common Pieas, or the not be put out of Pofieffion. 
k is, * Be it remembered that 

T. of {£c. the Jecond Day of in this fame Term 

\e here into Court in bis proper Perfon^ and acknow- 
id himfelf to owe to 2". B. 200 /. ^c. to be paidj 
and if it he not fo done^ he grants that the Sum 
tjaii he levied of his Goods and Chatties^ to the Ufe 
the /aid T. to whofefoever Hands^ iSc. 

Statutes. 
[ffcftminftcr 2. cap. 11. Elegit given upon a Re- 
^'Zance, 

1 Ed. I. Stat. Afton Burnell. A Debt acknow- 
'd to a Merchant before a Mayor and a Clerk ap^ 
ted for the fame^ fhall he enrolled \ and alfo the Clerk 
make an Obligation^ to which the Seal of the Deb^ 
with the Seal of the King^ fhall be put. Upon Mo- 
not paid at the Day^ the Mayor (loall prefently caufe 
Mot^eables to be taken, and if he cannot find a Buyer ^ 
pall deliver them to the Creditor. And if the Deb" 
have not Goods within the JurifdiElion, then it fhall 
^ne by IVrit out of Chancery^ upon the Recognizance 
ified there. The Praifers of the Goods fhall take them^ 
anfwer to the Creditor for them^ if they praife them 
Mo high a Price. But if he hath not Moveables^ 
F^o/, &?r. then his Body fhall be imprifoned until he 
h^ ^c. The fame Procefs againfi Pledges, if the Prin- 
¥ have not fufficient. 

H Ed. I. Stat. De Mercatoribus. His Body fhall [b] 
M taken^ if he be a Layman. If he is not with- 
^^i Jurijdinion, it fhall be done by IVrit out of Chan- 
'\ upon Certificate of the Recognizance there. And if 
^ ^th not agree with the Creditor^ within a ^larter 
\^ Tear, then all his Landsj Tenements^ and Goods^ 
P he delivered to the Creditor upon a reafonable Ex- 
y » and the Conufee fhall have Affize^ if he be oufted. 
I M 2 Ihe 
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The Writ out of the Chancery (hall he returm 
fore the Jujtices of the one Bench or the other. 
Non Eft Inventus returned^ or that be is Clericus. 
fhall iffue to the Sheriffs of all the Counties ivi 
has Lands^ or Goods^ to deliver the fame upon a 
able Extent^ and to what Sheriff he will to tc 
Body. 

Lands which he had the Hay of the Recognizan 
he liable into whofefoever Hands they come. 

The fame Procefs againft the Pledges. 

If the Debtor or the Pledges die^ the Creditor Jhal 
Execution upon the Land of the Heir at bis full a 

5 H. 4. cap. 12. When a Statute Merchant is 
Jhpwn in the Common Pleas^ upon the fame certifi, 
Chancery^ and a Writ awarded returnable there j 4 
the Procefs is dif continued^ yet upon Procefs re-conti 
Execution may be awarded^ without fhewing it again. 

Vide 27 Ed. 3. cap. 9. Every Mayor of the & 

fhall take Recognizances of Debt before him^ and the 

ft able of the Staple. Upon Default of Payment^ bis . 

fhall be taken, and Goods to the Value fold, if the) 

' found within the Staple^ until he agree, (^c. Others 

upon Certificate into Chancery, a Writ Jhall be commi 

ed to take his Body, and to feize his Lands, Teneme 

and Goods, returnable in Chancery. And Execution J, 

be as in a Statute Merchant, and AJ/ize, if he be cuji 

But the Debtor fhall not have Advantage of the ^at 

of a Tear, which is contained in the Statute Merchant. 

f^2j Vide iiH. 6. cap. 10. He that is in Execution t 

on a Statute Staple, fhall not be delivered upon a Sc 

Facias againft the Party, and Surety there upon found 

the King alone, but (hcdlfind Sureties feverally^ as well 

' the King, as to the Party. 

23 H. 8. cap. 6. Each of the Chief Juftices, or. 
their Abfence out of Term, the Mayor of the Staple < 
Wiftminjter, with the Recorder of London^ may take Rt 
4:ognizances^ and it fhall be executed in all RefpeHs, as , 
iitatute- Staple. 

Vide 27 EI12. cap. 4. Every Statute Merchant « 
Staple, fhall within fix Months next after the Acknow^ 
4edgement thereof^ be entered in the Office of the Qeri 
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of the Recognizances. And if the Conufee^ his EDCecutorSj 
or jldminiftratorsy do not carry the f aid Statute to the 
faid Clerk^ within four Months next after the Acknow- 
ledgement^ to be fo enter edy then the faid Statute fhall be 
void. 

Vide 32 Hi 8. cap. 5. A Re-extent given upqn Land 
in Execution upon a Statute Merchant^ Staple^ or Recog- 
nizance lawfully eviSed before all the Debt and Damages 
are fatisfied. 

Thefe Courts do not fit but in Term. 

The whole Year having four Terms, and every 
Term feveral Days of Return. 

If the Day of the Return, or if the firft or laft Day 
of Term happen upon the ^ Sabboth-Day^ then the Day 
next following, (hall ferve inftead thereof. 

The Term of Saint Michael % which commences the 
oOdlober, and ends the 28 November, and huh eight 
Returns, the Slave of St. Michael, the Day of St. Mi- 
chael in fifteen Days, St. Michael in three Weeks, St^ 
Michael in one Month, the Morrow of all Souls, the Mor^ 
row of St. Martin, the OSave of St. Martin, Fifteen 
Days of St. Martin. 

The Term of St. Hillary \ which commences 23 
•January, and ends 12 February, and hath four Re- 

^ In all the four Terms, the Sabboth Day is not Dies Jari- 
dicas. Mirrour^ cap. 5. PJowd. 265. Co. Lite. 135. a. <^ Since 
Finch's Time, this Term has received much Alterations. For by 
Scat. 16 Car. i. c. 6. this Term was Abbreviated, fo that it com- 
menced the 23 Odlobcr, and ended the 28 November, for two Re- 
turns were taken from it, by that Statute, viz, the 06lave of St« 
Michael, and the Day of Sc. Michael in fifteen Days, fo that af- 
terwards, only fix Returns were left to it, which are thofe that 
follow in the order they are recited. But by a late Stitute of 24 
Geo. 7, c. 48. this Term is further Abbreviated, for two orher Re ' 
turns are taken from if, fo that it has now only four, viz. The 
Morrow of AU-SouIs, the Morrow of St. Martin, the Oftave of 
8t. Martin, and in fifteen Days of St. Martin. And Michaelmas 
Term begins on the faid Morrow of All-Souls, which is 3 No- 
vember (except it be Sunday, and then on the Morrow after) for 
the keeping of EfToigm, &c. and full Term begins on the 4 Day 
of the faid Morrow of All-Souls, which is the 6 November (ex- 
cept on a Sunday) and ends as ufual the 28 November. 

* Continues fo to this Day. Note, it always begins that Day 
eight Weeks on which Michaelmas Term ended. 

M 3 turns^ 
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t 

turns y the 0£iave of St, Hillary^ fifteen Days of 
lary^ the Morrow^ of the Purification^ the 0£ia^i 
Purifi ation. 

The Term of Eafter % which commences fe 
Days after the Day of Eafter, and ends the I 
next after the Afcenfion, and hath five Refun 
teen Days of Eofier^ three Weeks after Kafler^^ one 
after Eafier^ five' fFeeks of Eafier^ the Morrow 
Afcenfion. 

The Term of trinity \ which commences 
and ends and hath five Returns 

but now by the 
Statute* 

32 H. 8. cap. 21. Trinify Term fhall commen 
Friday next after Corpus Chrijli Day^ and hath fox 
turnSy ' the Mcrrow of Trinity^ the 0£fave of 7 
fifteen Days of Trinity ^ and three Weeks of the Trh 

He, whole Attendance is neceffary, (as a ^ Se 
to any Judge or Officer of the Court) and every 
that hath ^ Suit there, (and although that he fc 
in coming * to profecute, or defend any PJea, 
or other Bufinefs) {hall be difcharged of any 1 
elfewhere of their Body, or ^ Goods, which an 
ceffary for Maintenance of the Suit : And ^ this 
Writ of. Priviledge, which- hath in it a Superfe 

* So at this Day. ^ Before the Stat. 51 H. 5. St 

Trinity Term began in Oflabis PciUccolles, which is the Day 
1 rinity Sunday -, and by that Statute, it appears, to have iivi 
turns, viue t'r.e Statute, fo that it then endfd about 12 of 
But to avoid Infeciion in that hot Seafon of the Year, it wa< 
breviattd by the 32 H. 8. cap. 21 lo that for the future, it H 
have only four common Days of Return (here mentioned) and 
Ks Eiioign Day Ihould always be on the Monday after Tr 
Sunday (the fame Day with in Ocetabis Pentecoiksj and that 
full Term fhould commence the Friday next after Corpus Ch 
Day, although that Friday {hou!d happen to be the Feall oi 
John the Haptil^, 24 June. Vi(ie Cro. Ja. 16.- And this Term ( 
on the Wednefday Fo.tn-ght after it begins, unlefs ic happens 
be on the 24 June, and then on the Day after, unde I.quer, t 
this Feaft of St. John Baptift, 24 June, is dies non Jujidicus, 
cept it be on the Day the I'erm begins. 

K 35 II, 6. ;. 10 Ed. 4. 5. ^ 38 H. 6 12. b. ^ 

H. 8. 20. 2 ii. 7. 2. b. GcldPo. 34. ^ 34 H. 6. 1 

' D)er, 287. pi. 48. Vaugh. 155. 

B 


OF LAW. 367 

But if he ""be fued in the King's Bench, a Superfe- 
deas doth not lie, becaufe the Pleas are holden before 
the King, and therefore he fhall be difcharged by fliew- 
ing of the Record, that he is AcGomptant in the Ex- 
chequer, or the like. 

The Officer to thefe Courts, is the Sheriff of every 
County % and to him all their Writs ftiall be dircft- 
cd, altho' it be of a Matter within a Franchife, in 
which Cafe the Sheriff (hall command the Bailiff of the 
Franchife, that he ferve it as the Servant of the She- 
riff, and the Sheriff (hall make the Return. And al- 
though the Sheriff himfelf ferve an Execution in a 
Franchife, yet it is good, and the Lord of the Fran- 
chife is put to an Aftion upon the Cafe againft the 
Sheriff, for the Sheriff is the immediate Officer. But 
in a Place exempt from any County (as the Palace 
of Weftminfter is) the Writ fhall be direftcd to the 
Keeper of the falace, for he is the immediate Offi* 
cer to the Court, and in Nature of a Sheriff. 

• Againft the Sheriff's Return, no Averment (hall 
be taken, only • in favorem Viiie^ or when ^ the Par- 
ty cannot otherwife have the Effed: of his Suit, 
as upon a Cepi Corpus^ returned that he is dead in 
Prifon, or when he Ihall ^ lofe his Inheritance, as up-r 
on + Vouchee returned dead, the Tenant (hall have 
Averment againft it for the faving of his Inheritance, 
chat is the Warranty. ' And all this is to be intend- 
ed in the fame Aftion, for in another Aftion, viz, 
Aftion upon the Cafe againft the Sheriff, a Man (ball 
have a direft Averment to the contrary. 

Upon good Caufe of Exception to the Sheriff, the 
Writ fhall be awarded to the Coroners of the County. 

The Suit hath two Parts, the Adtion, and that which 
determines the Aftion. 

" 9 Ed. 4. 53. b. Bro. 2. pt, 267. " 2 H. 6. 7. * 4 

Ed. 2. Fitz Avermen% 44. 2 H. 4; 14, 5 Ed. 4. 2. Jenk. 
Cent. 143. ^ Dalcon's Sher. 191. Dyer, 349. a. V. Ibid. 

212. pi. 36. 1 Ed. 3. 24. Jenk. 143. 2 Rol. Abr. 462. pi. 3, 
» 3 Ed. 4. 20.Bac. Mac. Reg. 6. Dalt. 190 1 3 Ed. 4. 20. DaU. 
190. I. t HE<i» 3« ci«p. 18. » 5 Ed. 4. 2. Dal. igi. 

M 4 . Adlion 
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Action is that which draws a Thing in Judgment i 
whereof there are two Parts, the Comniencement of the 
Suit, and the Proceeding. 

The Commencement of the Suit *, is always by 
Writ Original out of the Chancery, being ever open 
under the great Seal of England Tejte RegCy returned 
before them, that is to fay, in the Court which holdeth 
Plea thereof, be it the King's Bench, Common Pleas, 
or the Chancery itfelf, for -until it is returned, the 
Suit is not faid depending ; nor can the Courts hold 
Plea but upon an Original returned before them. And 
therefore an Original returned tarde (that is, fbe Writ 
came fo late, that I coul4 not make Execution thereof) 
an Alias and Pluries Ihall iflue out of the Court where 
the Original is returned, Tejie the Chief Juftice, iax 
by the Return the Court is poffefled, but if no Re-r 
turn be made, the Alias and Pluries ihfill ifTue out of 
the Chancery. 
Statutes. 

Vide Wcftminfter 2. cap. 24. PFkere there is a 
Writ in one Cafe^ and not in the like Cafe^ the Clerks 
of the Chancery fhall agree upon a JVrify pr it fhqll he 
referred to the next Parliament. 

A Writ' fo called, becaqfe it comprehends briefly 
the whole Matter, and is a Letter in " Latin, in the 
Name of the King, wrote in Parchment, fealed with 
a Seal, and except in the Cafe of a Writ of Right Pa- 
tent, inclofed in the Seal. Thefe Writs l^ave a Sal^- 
tation. The King to the Sheriff greeting ; and a Conclu • 
fion, which is called the Tefte^ bccaufe it exprefles the 
the ISIame of the King himfelf, if it be out of the Chan- 
cery, and if put of other Courts, then of the Chief Ju* 
Jlice of the Court, to be a Witnefs to the fame ; the 
Place^ as at Wejlminjier^ or the like ; and the Time^ thaf 
is to fay, the Pay and Year of the making thereof. 

• 18 H. 3. 5, » Ibid. 21 Ed. 4. 55. a. 5 Co. 47. 

b. 10 Ed. 4. 19. a. 2 Inft. 329. 7 Co. 30. a. 2 Sid. 94. 
HutTon 4. « Co. Litt. 73. b. « At this Day all Writs, 

Procef5, Pledges, &c. are in Englifh by force of the Stat. 4 Gca. 
2. c. 26. 6 Geo. 2. cap. 14. - 
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^Thc Writ Original, fo called, bccaufc this firft brings 
Matter in Suit, commands the Sheriff, that if the 
aintiff finds to him Pledges, that is, ai^y Men to be 
Sureties, that he will profecute the Suit, then to 
cute fuch Procefs, as in the Writ is mentioned, a-^ 
nft the Defendant, to be before the Juftices at a 
n Day, to anfwer to the fame. And fuch is the 
rm of every Original, If A. the Plaintiffs Jhall make 
fecure of profecuting bis Claim, 6?r. and the Entry 
Fledges of profecutingj are John Doe and Richard 

\ Where Aftions demand any Thing to be rendered 
^ done, it is to be executed, if the Defendant do not 
bender, or do the Thing 5 in others, which complain 
pnly of any Thing done, which ought not to be done, 
of any Thing undone which ought to be done, it 
to be executed without any fuch Condition. And 
erefore every Original Writ is. If A. makeyou fecure of 
ofecuting bis Claims then, ^c.fummon, or put by Pledges, 
the like, as the firft Procefs is. And in Aftions de- 
ndatory, the Writ does always commence with a 
iacipe, that is to fay, "The King to the Sheriff greetr 
, command A. that he render to B. one Meffuage, 
.c. or 1 CO s. &?r. or command A. that he do to B. the - - 
ufiotns and Services, or that he permit B. to have Com-* ^ -» 
\mon §f Pajiure, fc?r. and if he do it not, and the afore-- 
\f(ud B. fhall make you fecure^ then, 6fr. In the others, 
Sriie Writ commences with. If he fhall make you fecure, 
^hat is, The King to the Sheriff greeting. If A. fhall make 
^fou fecure, ^c. then, tfr. 

The Pledges of profecuting, if they be not found 
ito the Sheriff, or in Chancery before, may be found in 
'Court, where the Writ is returned. 

* The Servants of the King in his Court, and others, 
[by the efpecial Grace of the Chancellor, may be ad- 
jnitted here to find Sureties in the Chancery -, and then 
: the Form of the Writ is, Becaufe the aforefaid (the 
Plaintiff) hath nnade us fecure of profecuting his Claim, 
hy C. of the Cdunty of L, and D, of the County of S. 
fummon, &?r. 

A 

f l^fg^^- Orig. 228. •. 
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^ A poor Man, inftead of Sureties, 'fliall give his 
Faith that he will pro'ecute, Whercfpre the Form, 
as to him is. And if he do not do it^ and the afore- 
faid A. the Plaintiff) fhall make you fecure/)f frofecut^ 
ing his Claim by his Faith ^ becaufe he is poor. 

The ^^ Writ muft be brought in the County, that 
is, direfted to the Sheriff ot the County, where the 
Caufe of Aiflion arifcs ; as in *^ Aftion of Debt upon 
an Efcape, it may be laid in the County where the 
Arreft or Efcape was, but not in any other County. 
Tref|:>afs "" of Battery, Goods carried away, or Writ* 
ings broken, may be in any County, for thefe are not 
local : Other wife, it is of Grafs trodden down. Trees 
cut down, or the like ; thefe fhall be brought in their 
proper County, If the Suit be by Bill * the County is 
put in the Margent. 

It O'jght to be true * Latin ; for if it be ^ habeas 
ihi has breve^ or Uxors * in a Praecipe quod reddat by a 
Feme, where it ought to be Uxor^ or the like, the 
Writ fhall abate. 

It (hall be alfo ^Formal, that is to fay, the Gene- 
ral to be put before the Special, the Whole before the 
Moiety, or Parr, the more Worthy before the lefs Wor- 
thy, and the like. Vide Lib. i. Rule 30, 31. Ante, 
fo. 7. a. b. 

It ought alfo to. exprefs the Name of Baptifm and 
the Surname, or in lieu thereof, the Name of Dignity, 
both of the Plaintiff and Defendant, but not the Name 
of his Office, which is not any Dignity, as Pracipe 
quod reddet ' Jchanni Duke- of Lane after ^ is good, but 
not to John "* Refior of Dale, without exprelTing his 

^ Regift. Orie. 228. a. Bro. Pledges 29. « Hobart, 196. 

<* 14 Ed. 4. 3. a. Bro. Ejcape, 36.- 30 H. 6. 6. a. b. Dyer, 
278. pi. :;. l^'ov\d. 7,7. 15 Ed. 4. 18. Bro. Lieu 33. 7 Co. 
2 3.2 Rol. Abr. 602. * 2 Mar. Bro. Attaint. 104. 

^ Bro. Bill. 35. 8 AntP. 50. a. i Ed. 3. 4. i H. 6. 16. 

b. 4 Co, 39. b. 5 Co. 4^. a. 121. a. 7 Co. 27. b. 8 Co. 
159. a. 9 Co. 48. a. 10 Co. 132, b. *» 9 H. 7. 16. 

Bro. Faux Latin, 78. Bro. Amendment, 62. Bro. Obligation, 71. 
Z Saund. 39. 2 Vent. 173. 3 Salk, 30. 8 Co. 159. b. ' 3 

Ed 6. 86. k I Ed. 3. 4. ^8 Ed. 4. 24. b. ' ™ 27 

H. 6. 3. b. 

Surname-, 


f: 


OF LAW. 17J 

Kurname ; but when an Officer is to be fued, by rca- 
fbn of his Office ; as a "^ Prebendary, ° Parfon, ^ Exe- 
jcutor, "* Guardian by Knight's Service, &c. there it 
jought to exprefs the Name of his Office. So where 
a' Man brings an Appeal of Murder, as Brother, or 
^eir, £s?.^. As to Corporations, the Name by which they 
Ijure incorporated is as their Name of Baptifm, and there- 
pore they fhall fue and be fued thereby % as Command 
ihat he render to the Mayor and Commonalty of Lon- • 
don, 6f r. or to the Dean and Chapter of Dale, £s?r. 

Statutes. [54] 

) I Ed. 6. cap. 7. Acceptance of a new Name of Dignity 
)Jhall not abate the Writ. 

\ Where * there are many Men of the fame Name, the 
^Diverfity of Names ought to be put by Addition of 
I eldeft or yougeft, ^c. otherwife the Writ Ihali abate. 
I And ^ if a Man be molefted by Reafon of a Suitagainft 
^another of the fame Name, as if he be taken by a Cj- 
\fias or Exigent awarded againft the other, or diftrarned 

by Procefs out of the Exchequer, he fhall have a Writ 
[ De Idemptitate NominiSj^ direfted to the Sheriff or Ef- 
\ cheator (if he is vexed, or his Goods taken by any of 
I them) to furceafe the fame againft him or his Goods. 
! Alfo this Writ may be diredled to the Juftices them- 

felves, as a Commiffion to make Inquiry ; and hereupon 
i they fhall award a Writ of Inquiry. 

The Form is. Whereas A. B. of London^ Taverner^ 

&c. was outlawed^ and now on the Behalf of A, B. of 
; London Baker we have underfiood^ that altho^ he is not 
\ 'the farae A. B, who was outlawed, yet^ &c. 

Statutes. 
1 Vide ^7 Ed. 3. cap. 2. A Man in fuch Cafe fhall 

have a Writ of Idemptitate Nominis, as it has been ufed 

in Time pafi, 

9 H. 6. cap. 4. Th^ Executors of him who hath the 

like Name as he that is outlawed in Truths fhall have this 

Writ if the Goods of their Teft'ator are taken.' 

" 13 Ed. 3. Fitz. Brief, 6y^. in Adion real. ° 12 H 4; 

2p. in Affizc. 10 H. 7. ^. in Waft. 18 Ed 4.. fy. in Annuity. 

P 30H. 6. 5. ^ 9 Ed. 3. 465. ' Dyer, <;o. pi. ,9- 

! • 27 H. 6. 3. b. * 37 H. 6 29 b. ^ jp. n.'b. 267. c. 

! Vid. S:at. 37 Ed. 3. cap. 2. recites the Law fo. 

If 
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• If the Defendant do not appear upon the Procefs h 
the Original Writ fcrved, other Procefs (hall iflue oul 
of the Court where the Original is returned, until h( 
appear, or that all the original Procefs be determined. 

* He whofe Attendance is neceffary in any Court, as 
the Officers and Attornies, fhall fue, and (hall be fued 
there (that is to fay of • Things whereof the Court hath^ 
Power to hold Plea) in manner of Complaint, without' 
Writ Original, which is called a Bill of Privilege ; but • 
altho* the Cook and Butler of the Judge, or of other 1 
Officers of the Court, ihall have their Priviledge, if they 
are fued in another Place, yet a bill fhall not lie againfl: 
them I but againfl the Officers of the Court and Attor- 
nies it lies, for they arc Members of the Court, and 
their Attendance is neceffary, and they fhall be fore- 
judged of their Offices, if they make default, being de- 
manded to do them ; but an Attorney in the King's 
Bench fhall not be fued by Bill, for no Attorney is there 
of Record, nor is his Prefence necefTary ; other wile it 
is in the common Pleas. The Form is, ^. ove of the 
Clerksy &c. according to the Liberties^ &c. complains of 
B of a Plea^ that be render to him 1 3 j. 4 ^. &c. or, A 
complains of 5, one of the Attornies of the Common Pleas 
here frefent in Courts of a Pleaj &c. 

^ And if an Attorney or Filizer of the Common 
Pleas be impleaded in London, he may fay, that it has 
been ufed, &c. that he fhall be impleaded in the Com- 
mon Pleas, and no where elfe. 

Such is the Commencement of the Suit, The Pro- 
ceeding, until Judgment, confifls of two Parts, the 
Parol and the Procefs. And this is proved by the 
Form of the Writ of Error, ' becaufe in the Record 
and Procefs^ and the giving of Judgment of the Plaint^ 
&c. 

The Parol, which is called thft Plaint, is that which 
depends in Plea, viz. all the Time until Judgment ; for 
after ^ Judgment the Suit is not faid depending. ^ And ; 

i 

« 1 8 H, 8. 5. <* 6 fid. 4. 3. V. Ante, 52. b. • 2 Ed. 3. ; 

18. f 1 1 Ed. 4. 3. .% Regift. Orig. 216. b. F, N. B. : 

24. d. 8 Co. 157. b. ^ l^yer» 220. b. i Rol. Abr. 290. j 

pi. 6. * 8 Co. 157. b, 

all ; 


OF LAW- 173 

|U this is entred of Record in a Roll, which is called the 
rlea Roll ; but the Entry of the Original Writ in the 
Roll is but fupcrfluous, forafmuch as the Writ re- 
mains always of Record, and is fufficient byitfelf, but it 
ihall not have any Roll, altho' the contrary is ufedf. 
Statutes. 

36 Ed. 3. cap. 15. All Pleas in wbatfoever Courts 
Jba^l he pleaded^ Jbewtty and defended^ anfweredy debated^ 
4nd adjudged^ in Englijh^ entred and intolled in Latin'*. 

^ Variance in any Part of the Record of the original 
Writ fhall be amended at any Time. 
Statutes. 

14 Ed. 3. cap. fi. For Mifprifion of Clerks in artf 
Vlace^ wberefoever it he^ no Procefs Jhall be annulled nor 
iif continued by miftaking in writing one Syllable or one Let^ 
tery too much or too. little ^ but it Jhall be amended. 

9 H. 5. cap. 4. ^be Jujiices before wbomfucb Plea or 
Record is depending^ by yidjournmentj Writ of Error ^ or 
otberwife^ may amend tbe fame^ as well after Judgment^ . 
as before. 

4H. 6. cap. 3. makes 9 H. 5. cap. 4- perpetual; 
but it Jhall not extend to Records and Procefs upon wbicb * 
a Man is outlawed. 

8 H. 6. cap. 12. For Error in any Record^ Procefs^ or 
Warrant of Attorney^ Writ Original or Judicial^ Pan- 
nelly or Return^ in at^ Places rafed or interlined^ or in 
any Addition^ SubJtraSiion^ or Diminution of Wordsy Let" 
tersy Titlesy or Parcell of Letters found in any fucb 
. Rscordy &c. u'bicb to the Judges do appear fufptSledy no 
Judgment nor Record fhall be r ever fed or annulled. But ^ -• 
the Judges may examine it^ and amend in Affirmance of *• 
tbe Judgment all that wbii b to them feems the Mifprifion 
of tbe Clerky except in Appealsy IndiSiments of Treafony 
Felony y and Outlawries of tbe fame ; and tbe Subjiance 
of proper Names, Surnames, and Additions left out in 
Writs Original, and Writs of Exigent, Upon any Recordy 
Procefsy Writ or Warrant of Attorney, Pannell, or Re- 
tumy or Parcell of tbe fame exemplified in Chancery, witb^ 
out any Rafure, Judgment fhall not be reverfed or annulled 

+ 7 H. 6. 45. * Vide Stat. 4. Geo. 2. cap. 26. 6 Geo, 2. 

cap. 14. « 7 H. 6. 45. Bro. Amendment, 34. 8 Co.*i56. b. 

for 
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for any Matter in the Record varying from the Exempliji* 
cation. ^ 

8 H. 6. cap. 15. ^hejuftices before whom atry Mifpri^^ 
Jion is found in Records and Procef[es depending before tbem^ 
as well by Err or ^ as of her wife y or in Returns in writing 
one Letter or Syllable too much or too littkj may amend the\ 
fame by Examination j but this fhall not extend to Procefs 
and Records of Outlawry of Felonies y andTreafons^ an^ 
the Dependancies thereof *. " 

* Of the Record of the Paroll there are two Parts,.' 
the Count, and Pleading. 

The Count is a Declaration, againft the Party, of the 
Caufe of the Suit comprehended in the Writ. And 
therefore this ought to be ^ certain as to the Time, 
Place, and the Quantity of the Land, ^c. and *" alfb it ' 
ought to purfue the original Writ, as in a Formcdon 
of four Acres, if he count but of one, the whole Writ 
Ihall abate, ^ for the Writ is not purfued. In ' Appeal 
of Murder, the Plaintiff fhall not declare that the De- 
fendant treacheroufly killed the Party, as he was going 
to aid the King in his Wars, with twenty Men ia 
his Company, (^c. for the Writ fuppofes no Treafon. 

The *" Count fhall never be made until the Writ is' 
ferved. 

The Form is. A, B. was fummoned to anfwer C. D. 
of a Plea^ that he render to him 20 /. which ^ &c. And 
therefore he fays^ that whereas the, aforefaid A, the Day^ 
&c. Tear^ &c. at^ &c. by his certain Writing obligatory 
granted himfelf to be bounds &c. in the aforefaid^ &c. 
to be paid to the fame C. on the Feajl^ &c. TSeverthelefs 
the aforefaid A. hath not paid^ &c. Wherefore he fays that 
he is damaged and hath Damage to the ValuCy &c. Ar.d 
thereof he brings Suit. 


^ Vide the Statute 5 Geo. i. cap. 13. ^ % Co. 161. a. 

^ Brad. 1. 2. fo. 140. Termesde Ley ad v. Declaration. 3 Ed. 4* 
Zi. Bro. Count, 63. 38H.6. I. Bro. Count, 54. 3 H. 7. 1 r, 
12. Ibid. 58. 7Ed. 4. 24.b. Plowd. 84, 121, 122,202. Co." 
Litt. 303. a. 5 Co. 120. b. 2 Bulftr. 77,78. 2 Sid. 17 J. 
* Co. Litt. 303. a. Doc. Pla. 83. ^ 8 Ed. 4. 2. b. « 45 

Ed. 3. 25. f 21 H, 6. 21. Newton. 

Statutes. 

8 
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Statutes. 

36 Ed. 3. cap. 15. The Count Jhall he good if it bath 
Matter of Suhjiance^ altho^ the Terms are not apt. 

^ Next follows Pleading. 

Sometimes the Party confefles the Matter, or will not 
fay any thing to it, (which is called Nihil dicit^ and is in 
Nature of a Confeffion) and this is pcrejnptqry, that 
is to fay, in fuch Cafes Judgment fliall be given againft 
him, without more doing, in all Adions. The Entry 
of Confeffion is. And the fame C. (the Tenant) pys^ that 
be cannot deny the aforefaid A^ton of the aforefaid A. hut 
that the faid Meffuage with the Appurtenances is the 
Right of the faid A, in Form^ as he the fame A. by his 
Writ and Declaration aforefaid above fuppofes. There- 
fore j &c. 

The Entry o( Nihil dicit is. And the aforefaid C C/if 
Defendant) comes j &c. and fays nothing in Barr or Pr^^ 
clujioti of the A£iton aforefaid of the a' or ef aid W. whereby 
the fame W. remains againji the aforefaid C, without 
Defence. Wherefore^ &c. 

Every Plea*, as well Pleas to the Jurifdidion, in 
Difability of the Pcrion, in Abatement of the Writ, as 
Barr, Replication, Rejoinder, Surrejoinder, ^r. ought to 
be averred to be true, as to fay in the End of the Plea, 
And this he is ready to verify ; which we call an Aver- 
iDcnt : But there needs no Averment in ^ Avowry, for 
it is in lieu of the Count and Declaration ; and an 
Avowant is in a manner the "" Aftor and Plaintiff, and 
to have a Return, 

Advantage of a Matter, which may not be plead- 
ed, fliall be favcd by ^ Proteftation of not knowing 
it to be true, altho* the Matter pleaded pafs againit 
him ; as if an * Infant brings an Adion of Wafte 
againft his Guardian, and appears by Attorney (which 
nope may do but he that is of full Age) if the Guardian 

* That is, in the Affirmative ; for Negative Pleas ought not to be 
averred. 9 H. 7 2. Bro. Pieading, 135. 27 H. 6. 14 H. 8. 27. 
Per Brooke, Avermenf, 20. "3 Mar. i. Bro. Aver- 

merit, 81. 27. H. 8. 27. Plowd 16^, 342. Co. Litt. 303. a* 
Doc. Pla. 49, 50. •= 2 Infl. 339, 34^. ^ Quid eft. Vide 

Co. Litt. 124. b. Doc. Pla. 295. I'crmes de L^y. * 48 

£d. 3. 10. b« 

takes 
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takes his Non-age by Proceftation, becaufe he ma/ 
not plead it, this fhall fave him that he Ihall not bt at: 
any Mifchief. ^ But in Detinue by the E^tecutor of A4 
the Defendant Ihall not take by Proteftation that A. 
hath not made the Plainti£f his Executor, for this is the 
very ' Ground of the Suit, and may be denied by Anf'* 
vrer, and IfTue to be joined upon it ; and a Proteftation 
is only a faving to the Party who takes it, from being 
concluded by any Matter alledged againfl; him^ where- 
upon he may not join Iffue. The Form is, j4nd the 
afore/aid A. byprotefiing that the aforefaid S. did net die 
feizedj &c. as the aforefaid C bath above alledged^ for 
Plea fays J tbat^ &c. 

Pleas are the firft Pleas of the Defendant where the 
Entry is, the aforefaid A. (the Defendant) comes and 
fays^ &c. or the interchangeable Pleas of both. 

The firft: Pleas of the Defendant are before the Count 
entered, or after. 

Before, are Pleas to the Jurifdiftion, or in Difability 
of the Perfon \ 

* In both, the Defendant (hall firft defend the Wrong, 
where any fpecial Thing is alledged in the Writ (but 
not in Dower, Aftlze, or the like, where it is but by 
Allegation without) as to fay in the Commencement of 
his Plea, A. (the Defendant) comes and defends the Force 
[56] and Injury J &c. andfays^ &c. The Reafon hereof is •be* 
caufe before the Defence he is an entire Stranger, and 
not of Ability to plead. 

To the Jurifdidlion, when the Court ought not to 
have Conufance. The Form is. And the aforefaid A. 
lyy &c. comes and fays^ that the Land is ancient De^ 
tnefne^ &c. or the like : Wherefore he prays Judgment^ if 
the Court of the Lord the King here of the Plea thereof 
mil ^ have Conufance. 

' Plowd. 276. s Cro, Car- 365, 366. Doc, Pla, 296. 

J»i8H. 6. 18. b. *34H. 6. 33. b. "i^H. 6. 18. Co* 
Lite. 127. b. Yelv. 210. but at this Dzy it feems, by the PradUce 
of the Courts, that a Plea without Defence is only Matter of Form. 
Vide 2 Lutwy, «594- i Lord Raym. 282. Carth. 221. Per 3, 
Judges. ^ AniCp 14. b« Raft. Entr. toi. a, pi. 3* < Mod. 

£ntr. 2. 

To 
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To the Perfon, when the Plaintiff ought not to be 
anfwered ; the Form is ; ' And the afore/aid A. by^ &c. 
comes y &c, and fay Sy that the aforefaid B. to bis IVrit 
ought not to be anfweredy becaufe be faysj that B. is an 
Alien born in the Kingdom of Frante^ &c. born^ &c. an4 
this be is ready to verify \ wherefore be frays Judgment ^ if 
the aforefaid B. to bis Writ aforefaid ought to be anf^ 
toered* 

After the Count, the Defendant^ for his Aid to plead 
better, (hall have Oyer, if he demand it^ of every thing 
which is not parcel of the Record ; as of the Writ, and 
Return thereof, of an Obligation, and the Condition^ 
^nd the like. The Form is. And the aforefaid, R, by^ 
&c. comes J &c. and prays Oyer of the Writing aforefaid; 
and it ii read to bim^ &c. He alfo prays Oyer of the 
Indorfement of the fame Writings and it is read tq him in 
thefe fVords^ The Condition of the faid Obligation^ &c. ^ 

which being read and beard, the fame R. fays^ &c. ^ 

In the Pleas after the Count, the Defendant may 
inake full Defence of the Wrong, and Force and Da- 
pages, as to fay, be defends the Force and Injury, when^ 
&c. For this Word (when) ^ goes to the Damages, and 
is a full Defence -, but after fuch full Defence, he (hall 
not plead to the ' Jurifdidlion, nor to the Perfon ^. 

Such Pleas are dilatory, or in Bar r. 
, Dilatory, which do not tend to barr the.Plsiintiff of 
his A6i:ion; , 

In an A<^ion againft many^ all (hall join in pleading 
6P Dilatories ; for in a Precipe quod reddat, one De- 
fendant (hall not demand the View, and another pray \ 
in Aid ; neither (hall one pray in Aid of one Man, and 
another of another Man \ 

Dilatory PJtras are in Abatement, or Other Delays, 

In Abatement, are thofe which alledge apy Fault in 
the Count, or Writ, The Form is. And the fame Di 
faysy that he cannot render to the aforefaid A-, the Manot 

« Raft. Entr. 252. pi. 7. Lilly's Entr. i.. i Mod. Entr. g; 
* 9 H. 6. I. Bro. Defence, 21. Co. Liu. i27..b. ^ 2 Ed. 4. 

15. Bro. Defence, 20. i Mod. Entr. 26. 2 Show. 443. For by 
the full Defeoce he admits the Jjrifdk^ion, Co. Lite. 127. b. 
« 40 Ed. 3.36. ib. 21. 35 H. 6. 12. Ibid* 11, 12. Liitlct. 
i 195. Raft. Entr. 2^2, b. pi* 7. Canh. 230. ** 12 H. 7. 3. 

N aforefaH 
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afore/aid with the Appurtenances^ * kcaufe be fays tbui 
is net Tenant thereof, as of Freehold^ nor was the 
of oh t airing the Writ aforefaidy nor ever after* ylnd 
he ib ready to 'Verify : i^berefore he frays JudgmnU of 
Writ, &c. 

And firft ' a Man fhall plead in Abatement of 
Count, and afterwards in Abatement of the 'Writ i 
after a Plea to the Writ he (hall not plead to ti 
Count, or to the Plaint in Affizc j but to Matter * 
the Count he may. 
rb] Amongft Pleas to the Writ, * thofe which artfe 
the View of the Writ (hall be pleaded before t\ 
which arife out of it, as Non-Ten«re, SeveralrTcnai 

If the Writ abates for any thing without Folly 
the Plaintiff, (as for Falfc ** Latin, Non-fum«ions * 
the Sheriff, * Jointenancy, or the like, but not 
Non-tenure, or ^ naming of one Efquirc, when he' 
a Knight), if he himfelf purchafe another Writ * fref 
in the fame Court againft the fame Defendant (this 
called a Writ by Jourmes Accompts) he (hall have all 
^Advantages of the firft. For he (hall recover "* O 
'for the fifft Suit ; the Defendant being * Executor 
be charged with Affets that he had the Day of the 
Suit ; if he was Tenant ^ the Day of the firft W^rit, 
(hall not plead Non-tcnujc now ; if Sole * Tenant, tl 
he (hall not plead Jointenancy ; if" Jointenant, then 
(hall not plead Several- tenancy. But no Writ 

* Vide I illy 's Entries, 93. * 30 Ed. 3. 20. 4 Ed. 3. 1 

\ 4E<^-3- i34> 5- ^ 24 Ed. 3. 47, 35. . » sEd. 3. 

** 38 Ed. 3. per 46 Ed. 3. 14. 2^ Ed. 3. 54. 26 Ed. 3. Fitz. 
Imped. 163.^ 14 H. 4 25. 22 H. 6.62. 13 H. 4. Fitz. Exci 
tors, 118. 6 Co 10. a. ^ 46 Ec'. 3. 14. b. 4Ed. 3. i 

8 Ed. 3. 3-7. 42 Ed. 3. 16. 22 Ed, 3. 15. i4H,6. 4. 
H 6. 8. 22 H. 6. 62. 1 1 H. 6. 42. 6 Co. 10. a. Sed. 41 £d. 
Zk. 7 H.4. 8. 22 H. 6. 46. are contrary. ^ 32 H, 6. 24. '^ 
H 6. 2. 17 Ed. 3. 39. 38 Ed. 3. 16. 41 Ed. 3 4. Kelwq 
127. b. 6 Co 10. a. Cro. Ja 218. '^ Viz. of the whoM 

33 H. 6 3. 6 Co. 10 a. f 33 H. 6. 3; 6 Co. 10. b. %vi 

de 18 Ed, 3. .24. & 32. Ed. 3. Fitz Jouruies Accounts, 16. that m 
Diiys were hJlowed. »> 9 Ed. 4. 5. KeUvcy, 127. b. 6 Co. 10. p 
* 2 H. 4^ 21. Bro. Aflets inter Maine* 4. Ib. Jcurnies Ad 
«©. 8. k ^6 Ed. 3. 14. b. .^ * 41 Ed. 3. 4. °> 41 Ed. 3. i6 

Jouniic^ 
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fttis Aicbmpts " lies by 6ne againft any other but the 
Parties, and in the fame Court where the firft 

was. For if • the PlaintifFin a pcrfonal Adion die, 

" :ecutor (hall not h>ve a Writ by Journies Ac- 

And if two ' Coparceners bring a Formedon^ 

one die, for the other as Heir to the Father a 

lies of the whole by Journies 4c€aunts ; but for 

«s Heir to tbc Sifter of her Part it d th not 

So where the * Teowt in a Precipe dies (that is to 

«poa a Writ of Dower, or the like, brought) no 
lies by JomTiits Accounts > But in a ' Praecipe quod 
by two Joifltenants, and the one dies, by which 
cr hath all by Survivorfliip, there it lies, Laftly, 
Aflize of Frefii- force abated in the Franchise, 
Affile by Jaia^ts Accounts may not be in the 
hall before the Jufticcs of Afl5ze* The * alledg- 
thc Writ purchafed by Journies Accounts^ 

»iy» either by w^y of Counterplea to ouft the 
t of Voucb^, or (which is, more common) by 

tf RtpUcAtion ta ouft the Tenant to plead Non- 

or J(Mntefiasvcy^ or any other Plea which arifes 

«ter after the Date of the firft Writ. The Entry 

Replicatktfi is, {^ reciting the former Writ, that 

me abated, and Sieving all in Certainty) upon 

(the Demandant) by Journies Accounts frejhly 

M a ctrt4in other IVrit^ &c. 

ke other Delays are thofe which do not take ad van-. 

<>f wj Fault in the Count or Writ, as^lVw, Aid\. 

^ and the like, of which (hall be fpoken in their ^ 

^fcas in Barr are thofe which tend to barr the 
jntiff of his Aaion. The Form is, The Plaintiff 
im to have his A£Hon afortjdd. 
»c interchangeable Pkas of both are until the Ifluei 
'" Iffue itfclf. 


^^0. 10. b. • 4 Ed. 6, Bi^o. jouiTiics Accounts, 2%: 

^ 0' 1$. 23* 9 14 H. 4. per 7 H. 6. 34. b* ' 7 ^• 

\ ' % Aff. pi. 5. * 6 Co. 10. b. ^ 6 Co. 
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Prerooatiti. 

^ic King may aUcd{;e in his 
Count or Pica, double Matter, or 
how many Matters he will, and 
the Party (hall anfwer to them 
all, and the King ihall take IfTuc 
upon which of them he will. 
26 H. 7. iz. Plowd. ^43. 


Until the Iffue ; which 
draw the Matter to lb me 
And therefore Departure 
Fault in pleading. * Departi 
when he doth not fortii 
Matter of his Plea before, 
comes in with a new Matter 5 as if the Rejoinder 
tain a Matter that is later, or under the Matter oi 
Barr, and riot above or paramount it ; ** as in an A( 
of 1 refpafs the Defendant pleads a Defcent to hinrij 
Plaintiff fays, that after the Defcent the Defendai 
feoffed him-, now if the Defendant rejoin, that thi 
offment was upon Condition, and he cntred fori 
Condition broken, this is a Departure ; far the Ma 
of the Barr, which is the Defcent, is before the Matti 
the Rejoinder, that is to fay, the Entry for the C( 
tion broken, which avoids the Feoffment. Same 
• if in Affize the Defendant pleads a Feoffment of 
and the Plaintiff makes Title to him by Dcfcenty 
that he was diffcized by j. S. who infeofFed the 
fendant, or that he infeoffed J. S. upon Condition, 
broke the Condition, and afterwards infeofFed the^ 
fendant, C^c. Now if the Defendant fay, that aftei 
Diffeizin (or Condition broken) and after the F< 
ment of J. S, to the Defendant, the Plaintiff relealc 
the Defendant, or confirmed the Eftate of the 
fendant, this is a Departure, for this is a Matter wl 
arifes after the Feoffment pleaded in Barr ; but iflj 
plead ^ fuch Releafe or Confirmation of the Plaintil 
J. S. and that rfter this J. S. infeoffed him, this is| 
a Departure, for it is a Matter before the Feoflfm^ 
For altho* the Defendant might have pleaded ill 
Things at the beginning, yet inafmuch as this purlj 
and fortifies his Barr, and does not contain Matter la 
and • under the Title of his Barr, but elder and aU 
the Matter of his Barr, therefore it is not a Departu 
So a Plea in Barr (which is intended at the Comnj 

1 

■ * Term es dc Ley. Co. Litt. 304. a. Dec. Pla. 119. *» (j 

-^.8. Ptr Rede Finz. Departure, 10 • Plowd. 7, 8- Co. | 
304. S. P. c 5 H. 7. 8. Per Keble, Plowd. 10?. Doe. I 

*2c* ^ Plowd. 105, Co. Litt. 304.3. Doc. Pla. 120. i 

La 
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J* ihall not be maintained with Matter of Cuftom, 
Statute Law ; as in an ^ Affize the Tenant pleads 
r a Devife made to him of the Land being dcvife- 
^by Cuftom, the PlaintifF fays, that the Devifor was 
Ittn Age at the Time of the Devife ; now if the Tc- 
tfay> that by the Cuftom there an Infant of 15 
Irs of Age may make a Devife, this is a Departure, 
fccCuftom pleaded in Barr (hall be intended of thcni 
\ may make a Devife by the Common Law. So if 
Pcfcndafit in Trefpafs plead in Barr a * Lcafe for 50 
p of Land belonging to a Houic of Religion, and 
rlaintiflF avoid it becaufe it was made within a Year 
>rc the Diflblution, and fo void by the Statute of 3 1 
|l. Now if the Defendant fay, that by the fame 
|Qte it is provided, that all fuch Leafes fhall be good 
^i Years, and fo maintain the Lcafe to be good for 
lany Years ; or if one plead a Fine, ^ and, the fame 
g avoided becaufe the Parties to the Fine had no- 
will maintain the Fine to be good by the Statute [b] 
R. 3. becaufe he that levied the Fine was Ceftuy 
Ufe ; all thefe are Departures, 
llfo when * Matters are pleaded which offer feveral 
ks, this is termed a double Plea, • and is a Fault in 
iding i as in ^ Affize to plead the Feoffment of an 
Nlor with Warranty ; in ' Debt upon a fimple Con- 
F tc> plead Payment and an Acquittance ; otherwife 
Pcbt upon an Obligation. In ^ Affize to plead dir 
^Defcents of Land in Fee-fimple is double ; * for each 
pern requires a feveral Anfwer ; but to plead divers 
fcents in Tail is not double, for one Anfwer makes 
N of the whole, that isto fay, to traverfe the Gift 
r^'lj fo that the Matter may not come but to one 

^o.Litt. 304 a. Doc. Pla. 120. Plowri. 105. 21 H. 7 2^^ 
••717. ' 27 H. S. 5. 37 H. 6. 5. 38 H. 6.23. 6H. 7. pll 
J Lev. 8,. Yclv. 14. I Sid. 142. T. Raym. 60. *" 37 

M- Bro. Departure, 9. Yclv. 14. S. P. Doc. Pla. 123. T. 
": 60. K Pipwd. 105. Doc. Pla. 121. Dyer, 103. ^. 
^•^ia. 12!. Dyer, 291.3. * Plowd. 139. Co. Litt, 

»«. Doc. Pla. 135. Termes deLey. ^ 14 H. 8. 24. Brol 
J'^Plea, 32. 14 H.4. Ibid. %S. Ibid. 117. 32 M.6. zi. 
J*^ 3' *>. Doc. Pb. 140. <^'i H. 7. 16. «* 19 Ed. 4. ,4. 
M'3. Flowd. 14P. , 

N 3 • |flue. 
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liTue. So in an * Aftion of Debt againft an Ex 
to plead fully adminijiredy and fo nothing in bis Hi 
for one Anfwcr, Jjjets in hisHandSj fufficcs* i 
fame Manner it is of two or three Matters wirh t 
ncral Conclufion, ^ as in Debt upon an Qbligati 
fay th )t he is unlettered, and that the Deed y/as 
to him in other Manner, and befides, chat he 
livertd it upon Condition which is not perfori 
jTo not his Deed. So to juftify an ■ Arreft for tv' 
Caufes of Sufpfcipn of Felony, i? not double, 
one Apfwer ferves, of his own IVrong: N 
affign in a Writ of Error ^ (o many Errors as a^ 
in the Record, for in nullo eft erratum anfwefs to 
But to afTign divers Errors io i<*ad, is double, 
fhall be tried by the Country.' And the Reafb 
all this is, bccaufe upon * divers Iffues joined, if 
ihould be found for the Plaintiff, and the others a^ 
him, the Court fhould be inveigled, and (hould 
know how to give Judgment for or ajgainft the P 
tiff. But to ple^d a Feoffment with Warranty, 'a 
rely upon the Warranty, is not double j fpr he may 
J^lead the Warranty without the Feoffment. " 

The Matter is brought to an Iffue by confefling | 
avoiding the material Things (as to fay, ff^ell ahd\ 
it is^ &c. but further hefayS^hat^ iScc. for in Affizc, j 
the like, ' if the Defendant claims by a Leafe nia^ 
the Plaintiff to A: who granted his Term to B. an< 
to the Defendant, the Plaintiff fhall anfwer only tol 
own Leafe, becaiife the Mefne Affjgnmenfs are but ( 
Veyances, and not material But if he " derives 
Interefl- from a Stranger who ihfeoffl d B. ' who ill 
offed C. and C. the Tenant, the Plaintiff may travi* 
any of the Mefne Conveyances, for all are materij 
Or by denying the material Things, when he eii 

* 3 H. 6. 4. Bro. double Plea, 3. Plowd. 14c. i H. 7. 
18 H 84:, Doc. Pla. 136. Kelwey, 37. a. " *" 38 H. 6. 
Bro. double Plea, 80. Doc. P'a.*i42. ' « z Ed. 4. 9. Pio^ 

%S. Doc. Pla. 14^. 2 H. H. P. C. fo. 81. - ^ F. N. B. 2aJ 
*^*3 H. 6. 4. I H 7: 15. b. piovvd. 139. Co. Litt. 304.1 
^ ^xti. double Plea, 32, 1 17, 14. Doc. Plh. 140, 146. Co. 1^ 
^ 229.3. ^ 15 H. 7. 2. b. D«c. Pla. 365. ™ II Ed. 4.^ 

10 H. 7. 8, • Doc. Pla. 364, 365. 6 Co. 24. b. ! 


O F LAW. ^83 

I takes the* general Iflue, Nohguilty (in Trefpafs) or he 
o*wetb him nothing (in Debt), or when upon pleading 
more over to it, he puts a fpecial Contiadidion of that 
I which the other fays : ° As in Debt upon an Obligation 
for Performance of Covenants, and Defendant pleads 
that he hath performed them all, the Plaintiff ought 
to fhew fome in certain which the Defendant bath bro- 
ken, upon which Iflue may be joined : But he (hali 
noc fay that the Defendant hath not performed all \ for 
in Logic there are three Kinds of Contradiftion, viz. 
general^ when both Propofitions are general, as, All the 
Covenants are broken. None of the Covenants is bro- [rg-j 
ken ; particular^ when one Propofition is general, the 
other is particular, ,as. None of the Covenants is bro- 
ken. Some of the Covenants is broken ; proper^ when 
both the Prjpofitions are proper, as, This Covenant is 
broken. This Covenant is not broken ; the two firft do 
not make any Iflue in our Law, but the lad only. And 
the laft is for the moft part done with a Traverfe. 
The Form is, after alledging what makes for himfelf, 
to (ay, fVithout that^ &c. in manner as the aforefaid A. 
(the other Party) above by pleading hath alledged. 

The Pleas until the Iflue are Replication, Rejoinder, 
Surrejoinder, ^c. 

The Form of * Replication upon a t^lea in Abate- 
ment of the Writ, is, Ar.d the aforefaid C. faysy that 
\ bis Writ aforefaid by reafon of any thing before alledged 
\ cught not to be quafhed^ becaufe hefayiy &c. 

Upon a Plea in Barr it is, ^ And the aforefaid R. fays 
that he ought not to be precluded from having his A£lion 
aforefndy becaufe he fays^ &c. 

Of a Rejoinder, SLinejoinder, or the like, the Form 
is, jind the aforefaid A. (the Plaintiff or Defendant) 
fays^ &c. 

Iflue is, when both Parties join upon a Thing which 
they will have to be tried, to make an end of thp 
Suit. 

• Dyer, 184. pi. 62. • Vide Lilly's Entr. 93. * Lil- 

ly^6 Emr. 59, 107, m. 

N 4 Pa^ROr 
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Pbehogativi. » And it is upon Matter c 

The King may wave his IfTu* t-- jn. ^- TViT *-. - r T 1 

. and derPMrr in Law, or e contra, Faft, Of Matter of LaW. 

piowd 85, 136, ^^^l ^^^' Jo Upon Matter of Fa6t (whic 

that It be the Jame lerm, but . * 1 11 j t/r \ i_ 

not in arotlicrTerm, for then He IS propcrfy Called an IBUC) whc 

uDight Jo it in infinitum. 13 Ed. ^j^^ Matter alledged bciiifi: de 

4.8. Fit*. Hrerog 9. Bro. Pre- . , , , K , ^, 

rog. 69. piowd. 136, 243. nied by the one, is niamtamet 

by the other -, as, -4»i ibe afortfaid T. &c. faySy that h 
$be ABion ought noty &c. becdufe be fays y tbat the afore 
/aid a! hadjiot JJjfue tbe aforefaid I. bis Son^ as tb 
aforejaid S, by bis Writ' and Declaration fuppbfesy am 
of tbis be puts bimfelf upon ibe Country. And tbe afore 
faid 5. faysy tbat be by any tbing^ &c, pugbt not to b 
freciudedy &c. b(caufe be fays tbat tbe aforefaid A. bac 
Jffue tbe aforefaid I. bis Spn^ as be, &c. For every ' 
Iffue is made up of an Affirmative and a Negative 
Where * Tender of Ifiue comes on the Part of th< 
Plaintiff, the Form is. And tbis be praySy tbat it may bt 
inquired of by tbe Country (or by tbe Record) \ where or 
^he Part of the Defendant, the Form is, And of tbis k 
puts bimfelf upon tbe Country (or upon tbe Record). 
' Afterwards, if any Ihfufficiency of pleading appcai 
|n the Record, be the Iffue joined upon it (which is 
called a Jeofailc) or not, the Parties fhall replead, • fo 
that the Jury ready at the Barr to pafs upon the Iffuis 
Ihall be difcharged, and their Repleader fliall com- 
mence where the firft Defeft was ; as if ^ the Barr be 
good, and the Replication ill, and Iffue taken upon it. 
Judgment Ihall be, that the Plaintiff Ihall make a new 
l!^] Replication, and the Barr (hall ftand ; if the * Barr and 
Replication are both good, but the Rejoinder ill, and 
Iffue is taken upon the Rejoinder, thd Defendant Ihall 
make a new Rejoinder, and the Replication fhall fl-and; 
but upon a ^ bad Barr, and a good Replication, and 
Iffue taken upon it, now they fhall plead all de novo^ 
bccayfe the Barr, which is the firft Plea, is naught. 

« Co. Lilt. 126 a. 1 1 Co. 10. b. Hob. 233. Cro.Ja. 580. 
2 Rol. Rep. 135, 187. Doc. Pla. 187, 192. Cro. Car. 80, 37. 
I V«n'. 213. Styl?, 121, 210,211. Hill, 29 Geo. 2. B. R. 
Atberiryv. Ev«ns,*' ^ 26 H.'S. 3. I^yer> 353- pi. 29. Bro. 

J[fl"ues joined, I. Doc. Pla. 188. Co. Litr. 126. a. « 7 Ed. 4. k. 
35 H. ^. Bro. Repleader, 5^. ^ 7 H. 7. 3. Bro. Repleader, 31. 
« ibid, ' ^ Ibid. * • ^' ' ' ' 

' -^ • Thq 
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he Entry of Repleader is. At which Day comes as well 
heaforefaid A. hy^biz. as the aforefaid B. &c. and there- 
on the Plea aforefaid being read and underflood^ it ap- 
ars to the Court here^ that the fame Plea is infufficiently 
^eaded. Wherefore it is * ordered to the Parties aforefaid 
t they replead^ &c. 

If thd Ifluc be upon Things of Record, * the Trial is 
1>y the Record itfelf/ The Form is. And the aforefaid 
ji. B. comes and fays^ &c, The ASion ought not, Szc. 
caufe be fays that there is no fuch Record of Recovery of 
Vebt^ &c. as the aforefaid J. S. by his Declaration j &c. 
^fuppofes^ &c. And the aforefaid J. S. fays^ that, &c. 
he ought not to be precluded^ &cc. becaufe he fays^ that 
there is fuch a Record, &c. And this he is ready to 
\yerify by the Record, 'therefore it is commanded to the 
\kidj. S. thai he have here on the Morrow, &c. that 
^Record, under the Peril, &g. 

If it be upon Matter of Fa£t, that is to fay, done in 
the Country (for the Jury fhall not be charged witli 
Matter of Law, nor fhall fuch Matter be given in Evi- 
dence to them -, ^ but if they themfelves will take upon 
them the Conufance of the Law, they may give their 
Vcrdidl generally, that \s to fay, where a Verdid may 
be given at large, as upon an * IlTue of Nul Tort, Nul 
[ Difleizin. So ^ may the Jury of themfelves find Mat- 
ters of Record if they will, altho* they are not given in 
Evidence ^ and therefore « a Fine or common Reco- 


• Di£lum eft. And fo is the Courfe, adjudged Cro. Jac. 6. 
^ 9 H. 6. 7Q. Br6. Record, 25. 5 Ed. 4. 3. Haidon. Ibid. 56. 
f 20 H; 7. 6. Per Palmes & Pollard. 20 H. 6. 10. li H. 6. 42. 

19H. 6. 52. 91-1.7.2.3. 16H. 7. 3. I H 7. 2^. b. Plowd. 

231. 2 Rol. Abr. 574. Co. Litt 117. b. 260. 4 Co. 71. a. 

6 Co. 15. b. 9 Co- 31. a. Hob. no. Trials per Pais, 8. 
) ^ 9 H. 6. 38. Lttlet. \. 368. « 9 H. 7. 13. Per Fairfax. Bd. 
j Verdid, 83. 9 Co. 12. b 1. And. 37. And fo was the ancient Opinion, 

that ihe Jury might not give a Verdidl at large but in Afiize and 
i Trefpafs, or the like, where the general IfTue was pleaded ; but the 
I Law is now contrary, and they may give a fpecal Verdidl upon any 

Iffae in the World, bis the f<jme gercral or fpecial. Plowd 92. Co. 
i Litt. 227. b. 2 Inft. 425. Hob. 227. Note» So was the Opiiion 
, Of.Trcmaile, 9 H 7. iup. and of Brook in Abr. S. C. fupra. 
I * Hob. 227. Trialsper Pais, 207. 2 H. H. P. C. 207, Plowd. 

410, 411. « Ibid. 411. 
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very may be given in Evidence, without (hewing the 
fame under the Great Seal, or the Seal of the Court, 
and without vouching the Roll of the Recovery, for 
the Jury may find them if they will ; but perhaps they 
are not ^ compelled to find the fame upon Pain oi 
Attaint, except it be (hewn under the Seal) fuch Mat* 
ters are to be tried by the Oath of twelve free and law- 
ful Men of the fame County and out of the Neighbour* 
hood where the Thing is alledged to be done, four 
whereof (hall be of the fame hundred indifferently cho* 
fen: Which we call a Jury, and the making of the 
Jury is called a Pannel or Array. The ' Jury ought to 
be twelve, for the Verdid: of eleven is void* They 
ought to be free, ^ not Villains, nor ^ Aliens ; lawful, 
for a Man °* outlawed fhall not be of a J-^ry, becaufe he 
is not legalis Homo ; and of the fante County, for upon 
^ a Trefpafs local, as Grafs trodden down in the County 
of D. where the Trefpafs was in the County of S. if the 
Defendant plead Not Guilty (as he may), and the Jury 
find him guilty in the County of S. the Verdidt is void ; 
but if they find him guilty generally. Attaint lies. 
But upon an Iflue whether Executors have Aflets in 
their Hands, or not, the Jurv may find the Afl^ets in any 
County, for this is a tranfitury Thing. * Alfo every 
l59J Jury fhall be of the Neighbourhood of the Place where 
the Thing is allrdged to be done : ^ And four of them 
fhall be of the fame hundred ; which Number of four is 
fufficient, altho' it be in Attaint, where the Jury is 
twenty four; and in an Information upon the Statute of 
Plurality of Farms, for having feven Farms in feven 
Towns in four feveral hundreds,if four of the Jury have 

^ Plowd. 411. * 41 AfT. pi. II. ^ 26 Air. pi. 28. 

■ There are no Villains now, ilncc Slat. 12. Car. 2. cap. 24. ' 14 

H. 4. 19. " 21 H. 6. 30. b. « Trials per Pais, 20;. * Co. 
Lite. 125. a. But at this Day much Alteraiion is made herein ; for 
by 4 & <;; Anne, cap. 16. the Venire for the Tri^'l of any Iflue in a 
civil Caufe (hall be awarded of the Body of the County where the 
Iflue is triable ; alfo on any Aflion or information on a penal Sta- 
tute, by 24 Geo. 2. c. 18. ^ There was fome Alteration made 
herein by 27 Eliz. cap. 6. in a Plea perfona), where if two Hun- 
dredors appeared, it was fufficiejit; but now fincc 4 & 5 Anne, k 24 
Geo. 2. fupra, this Matter 's out of UCc, and Default of any Hud- 
dredurs is no Caufe of challenge* 

fufficieat 
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l^ftcient Freehold, or inbabic within any of the four 
H^^ndreds, this is fufficient. Laftly, they ought to be 
indifferently chofen, fo that neither the Sheriflf who 
makes it (for this is a good Caufe of Challenge to the 
Pannel or Array) nor the Jurors who arc to pafs upon 
the Trial (for this is a good Caufe of Challenge tp the 
Polls) bear any Favour or Malice to cither Party : As 
if the * Sheriff impannel ^ny Jurorjs at the Denomina- 
tion of the Party^ if the Sheriff or Juror be his Man 
* in Fee or • Servant, or within his ' Diftrefs, whether it 
be that he is his Tenant (iqimediately, or not immedi- 
ately, as if he « holdeth of J. S. who holdeth over of 
the Party) or not his Tenant, but otherwife within his 
Diftrefs, 33 ** where he is to come to the Hundred Court 
of the Party, or that the Party hath a * Rent- charge 
put of his Land ; if he be ^ of Kindred to the Party, 
for Coqiinage in the Sheriff is a good principal Chal- 
lenge to the Array, and in a Juror to the Poll, altho' 
It be in the ninth Degree, and that the one may not be 
Heir to jche other of the Land in Difpute, as if the Huf- 
band ancl Wife are vouched fwhich is intended for the 
Warranty of the Lands of the Wife) and the Sheriff or 
Juror be Coufin in the ninth Degree to the Hufbaad % 
imd the Reafon hereof is, for the Affedion which the 
Law intends that the Sheriff bears to the other, and for 
that he may be Heir to the othe/ of the Lands of the 
other. And for the like Reafon it is a good Caufe of 
Challenge in perfpnal Suits alfo, to fay that he hath 
been an ■ Arbitrator of the other Party in the fame 
Matter, that he hath an ° Aftion of Battery depending 
againft the Jurqr, or the Juror an Aftion of Debt 
againft him, Cffr. That the Juror hath " taken Money 
for his Verdift, h.ith given it • beforehand, or hath 

* 7. H. d. 10. 21 Aff 25. t Rol. Abr. 640 pi. 4- Co. Litt. 
1^6. a. 21 Ed. 4. 24 ** 8 Aff. pi. 23. Co. Litt. 156. a. 

* 21 Ed. 4 6'2'h CoLi^t. ib. 2R0I. Abr. 6;8 pi. 17. *" 20 

H. 6. 39. 9H. 6. Fitz. ChdlL 27. s 38 Ed. 3. z^. t Rol. 
Abr. 651. ^ 38 Vd. 3. 25. 2 Rol. Abr. ib. Co. ]Litt 157. a. 

■ 15 Ed. 4. I P. b. Bro. Chall. 63. ^ Plowd. 425, 426, 30(5. 

2t Ed. 4. 63. b. ^ 20 H. 6, 39. b. 3 H 6. 2^, Co. Lirt, 

157. b. *»» iiH. 4. 2p. b, '^49£d. 3. 2. ** 49 

Ed 3. I. b. . ' 

given 
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given ' a Vcrdift formerly in the fame Matter, and all 
fuch other Things which of themfeives Ihew Matter of 
Favour or Malice, and are called principal Challenges. 
Same Law is of fuch Things which but induce Favour 
or Mahce, as that he is ** Mafter, or of ' Council to the 
Party, or • Steward of his Manor, or that he * fued him 
in an A ft ion of Debt, 6f^. that he is of the "" fame So- 
ciety, as if both arc of Gray*s-Inh, or that the ^ Juror 
hath given a Verdift before upon the like Matter. 

If the Thing in Iffue lies in the Notice of two feveral 
Counties, and not of one only (for two * Counties only 
ihall join, and not more, and two may join altho' they 
are not the mod near, as Lincoln and EJfex) the Jury 
(hall be equally out of both, that is to fay. Six out c^ 
the one, and Six out of the other, 
rjj-i And this we call a Joinder of Counties ; as in '^ 
Aftiqn of Trefpafs, if the Defendant juftify for common 
Appendant to Land in another County, or in a * Writ 
' pf Annuity and Count of Seizin in another County than 
vvhere the Church is out of which the Annuity is 
iffuing. 

If the Defendant in any Aftion, as in Homine replegi- 
fndoj or altho' it be but in a Writ of Trefpafs or Debt, 
plead ^ that the Plaintiff is a Villain regardant to his Ma- 
nor in another County, yet this (hall be tried in the 
County where the Writ is brought ; and this is in/a* 
vorem Ubertatis. 

The Jury fhall firft be made to come, and their 
J^ames returned upon the Venire facias to the Sheriff; 
and if they do not appear at the Day, then a Habeas 
Corpora Ihall iffue, and afterwards a Dijiringas^ which 
is a Prccefs to diflrain them by their Goods and the 
Iffues of their Land to cpme, which tl^ey fhall lofe if 
they do not come. 

And with thefe Iffues in this Cafe and in every other 
Cafe where Iffues are forfeited, the Land fhall be 
charged, into whatfoever Hands it comes afterwards. 

P 7H 4, u. Co. Litt. 157. b. ^ 21 Ed. 4. 67. b. 14H. 7. 2. 
' 4Q Ed. 3, I. b. • 14 H. 7. 2. t 1 1 H. 4. 26. b. "" 20 

H. 7. 2. b. ^ 18 Fd. 4. 13. * 49 Aff. pi. I. y 49 

Ed. 3. iQ. b. » 21 H. 6 3. *» Litilet. ^. 19J. 19 H. 6. i8. 

That this is by the Coiumoii Law% ^o Ed. 3. 36. 

As 
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As if Iflues ^ are returned upon Tenant in Tail, Te- 
nant for Life, or a Man fcized in Right of his Wife, 
the Land (hail be charged after their Death ; or if an 
^ Abbot iofe his Iflues^ and afterwards is tranflated and 
made a Bifhop, the Succeflbr during his Life fhall be 
charged ; and in this Refpeft, viz. becaufe the Land 
is charged, the * Beads of any Stranger Which come 
upon the Land may be diftrained for IfTues ]oft. And 
this (hall ifllie perpetually until they appear. And there- 
fore it is called Diftrefs infinite. 

The Form of the Vemre Facias is. We command you^ 
that you caufe to come before the JuJiiceSy ^c. twelve^ 
as well Knights^ as other free and lawful Men of the 
Neighbourhood of N. by whom the Truth of the FaEt 
may be the better known^ and who^ neither to A. or S. 
are in any wife related^ to recognize by their Oath if^ 
(Sc. as the fame A. fays^ or not as the aforefaid J. fays^ 
becaufe as well the aforefaid J. as the aforefaid A. be^ 
tween whom therein the Dijpute isy have put themfelves 
upon that Jury: And have there the Names of that 
Jury, 6fr. 

The Form of the Habeas Corpora- is, fFe command 
you^ i^c. that you have^ £s?r. the Bodies of G. C. and 
D. &f f . Jurors fummoned in Court, Cf?c. between, fcf r. 
of a Pleay&c. to make that Jury. And have, (^c. 

The Form of the Diftringas is, Diftrain D. C. and 
B. Gf f . Jurors fummoned in our Court, ^c. between, ^c\ 
of a Plea, 6fr. of all their Lands, &fr. on the Octave 
cf St. Hillary, to make that Jury, and to hear their Judg- 
ment for many Defaults. And have, ^c. 

A ^ Peer of the Realm may have a Writ, called a 
Writ de nonponendo in Juratis, to difcharge hiflfi from 
being returned upon a Jury, except his Prcfcnce there 
be necefTary for fome efpecial Caufe. And this Writ 

« Doc. & Stud. lib. I. cap. 22. i Lord Raym. 308. Bro. 
Iflbcs, 23. Note the Book Cafe. 47 Ed. 3. 8. is not Law. ^ 2t 
H. 6. 4. « 5 H 7. I. Bro. Diftrel's, 41. Gouldfb. 140. pi. 

50. per Popham. ^ F. N. B. 165. d. Regift. Orjg. 179. b. 

Dr. & Stud. 1 I. c. 7. 48 Ed. 3. 30. Bro. Exempt. 3. 48 Ai? 6. 
27 H. 8. 22. Co. Litt. 156. b. 6C0. 53. a. 9 Co. 49. a. 
Moor, 767. 2 Rol. Abr. 646. Dyer, 414. pi. 98. W. Jone«, 
X53. Jciik. Cen;. 107. 

may 
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may be directed, either to the Sheriff that he (hall not 
[6oJ empannel him on any Jury, or to the Judges to dif- 
charge him i but if a Peer of the Realm be returned 
on a Jury, he fhall be fworn, or ocherwiie (hall for- 
feit Iflfues upon Non- Appearance, except he has this 
Writ. 

• Where a Peer of the Realm is Party to an AdtioB, 
a Knight fhall be returned on the Jury, 

Both Parties are allowed 
their Challenges, and to givt 
Evidence to the Jury. 

The Challenges are to the 
Array, or to the Po}Is« 

All are to be tried by ibme 
of the Jurors; if k be ^ before 
any Jurors fwom, the Court 
fhall aflign Triors} but when 
any Jurors are fworn, then they 
fhall try him. 

* Chalienge to the Array, 
is when the Jury is not indif- 
ferently empanueled : The Form 
is. And t hereupon A challenges 
the Array of the Pannel afore^ 
faidy becaufe be fays^ that the 
fame Pannel was arraied fy one 
7' S. late Sheriff of the County 
aforefaid, Coufin of the aforefaid B. that is to fay^ the 
Son of C. Sifier to D. the Mother of the aforefai4 B. 
And the fame R. being thereof afited fays^ that he can- 
not deny^ but the aforefaid J. is Coufin of the faid B. 
in form aforefaid ; therefore it is eonfidered that the Pan- 
nel be quafhed^ and holden for none, 6f <r. and it is com- 
manded to the now Sheriff, that he caufe to come here 

en the 0£fave of St. Hillary, 12, ^c. to recognize in form 
aforefaid. 

Upon * good Caufe of Exception to the Sheriff, and 

TT* J^* J"**^ '* ^^^^^^^ hext\i\, by Stat. 24 Geo. 2. c«p. 18. »» 27 
H. 8. 26 h. • Ca Lilt. 156. *. c ,46. 7. 31. i 

after- 
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The King may challenge a 
Juror without ihewing Caufe, 
(by the Common Law» as ap- 
peaff by the Stat. Wfftm. a. 
cap. 3s. Co. Litt. 156. b.) or 
the Array, becaufe the Sheriff, 
who makes it, is Coufin to the 
Party, or the like j 4 H. 7. 3. 
Co. Utt. J 56. a But no fuch 
Challenge fhall be againft the 
King, 4 H. 7. 3, 19 Aff. pi, 
6. Vid. Co. Litt. 150. a. 

Statutes. 

33 Ed. I. De Inquifitionibns* 
He that challenges for the King, 
Aall ihew Caufe, Co. Litt. 156. 
h. ilnft. 431. St PI. Cbr. 
16a. I Vent. 309. T. Raym. 
47 ^• Trials per Pais. 151. la 
challenge agaltift him Cauf'? ihall 
be fliewn prefently. 38 Afl*.' 
pi. 2a. Bro. Chal. 14T. i H, 
5. 10. Co. Litt. 1 8. a. Tri- 
als per Pais. J 78. ft H. H. P. 
C. a74. 
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afterwards to the Coroners, the * Court Ihall chufe feme 
to return the Jury, name EJlifors. And then ' the Par- 
ties (hall never afterwards challenge the Array. 

Challenge to -the Polls, is when fome of the Jurors 
are not n^et to pafs upon the Triah 

This Challenge ought to be taken before the Pan- 
ncl is perufcd \ for if the Plaintiff challenge a Juror, 
and when the Pannel is pcrufed, the Defendant chal- 
lenges the fame Juror alfo, yet the Plaintiff may re- 
leafe the Challenge, and then the Juror (hall not be 
drawn, for the Challenge of the Defendant is of no 
avaiU becaufe it was not made until the Pannel was 
perufed ; and this Challenge ^ ihall be tried by two 
Jurors chofen by the Court, againft whom ^ no Chal- 
lenge, as to this Purpofe, fhall be admitted ; but fuch 
Challenges as do not touch the Diflionour or Difcrc^ 
dit of the Juror, as that he is 'of Council with the L^J 
Party, or within ^ his Diftrefs, or hath ^ not fufficient 
Freehold, &c. fhall " be examined by his own Oath j 
which is called an Examination upon a Voter dire. 

* He that challenges the Array, if it pafs againft 
him, or (which is Tantamount) if he ^ Releafe it, Ihall 
not challenge the Polls without (hewing Caufe, which 
fhall ht tried prefently, viz. before that the Clerk pe* 
rufcs the Pannel j but fo it (hall not be done in other 
Challenges. 

And after *" a Challenge to a Juror for one Caufe, 
as Favour, or the like, which is tried againft him, 

** 8 H. 6. 12. 2 Roi. Abr. 670. L. pi. i. Fortefcuc, c. deLaud. 
cap. 25. Trials per Pais, 42. Co. Lht. 158. a. * 15 Ed. 4, 

8. Trials per Pais, 39. *" 27 H. 8. 26. b. « 27 H. 8. 

26. b. Co. Litt. 158.0. Trials per Pais, 173. 2 H H. P. C. 
274, 275, ** Trials per Pais, 174. ^ 49 Ed. 3. ;. b. 

k 3 H. 6. 39. 1 19 H. 6. 9. * ° 2 Kol. Abr. 665. 

666. Co. Litt. 158. b. Trials per Pals, 165. • 7 H. 4. 

46. 33 H. 6. 21. Co. Litt. 158. a. Trials per Pais, r74. 
Moor, 846. pi. 1145. I Bulrtr. 113. 2 Rol. Abr, 659. 27 il. 
8. 26. 20 Afl*. 15. 19 Air. 6. 43 Ed. 3. Fitz Challenge 93. 
22 Ed. 4. Fitz Challenge, 61. Dyer, 201. pi. 66. ^ 27 

H. 8. 26. 2 Rol. Abr. 659. Kelwey 41. b. 42. a. contra. 
Trials per Pais, 164. Ace. « 9 Ed. 4. 17. b. Tiials per 

Pais, 174. 

he 
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he ffiatl not (Challenge him for another, a§ for riens Wii 
in the Hundred, or the like. 

When any fail, fo that the Jury is not full, (\ 
where •* the greater Part is returned dead, or does n( 
appear, but if "" all the Polls are challenged and draw] 
there no ^ales (hall be had, but a new Venire Facias\ 
for Tales ' refers to (^ales) fomc fuch. Thing) tb 
others of the fame Condition ihall be taken .(for thei 
may be many Tales one after another) until • it be full- 
and this is called i Tales. And this Tales ought t6 be 
even ^ Number,, leflcr * than the principal Pannel. is, 
decern Talesy cSo Talesy i^c, or in Attaint, where the Ji 
ry is twenty-four, a viginfi Tales* And every Tali 
ought to be of a lefler * Number then the others as aft( 
an o£lo Tales Ihall iflue a fex Tales ^ but not 2^ decern Tales 
nor an o£lo Tales again; 

The Entry, where the Jury remains for Default 
Jurors, by reafon of Challenge, or the like; and thi 
Entry of the Tales is. And certain of the Jurors m 
appearing^ viz. A. . B. ^c. are fworn cfi the Jury afore- 
faid'j and J. B. the Rejidue of the Jurors now appear ^\ 
i^g^ f^ i^<^^ he is found to be JufpeSed between the Par\ 
ties afore/aid^ therefore he is quite witb-drawn from ti 
Pannel aforefaid ; wherefore the Jury aforefaid is fur^ 
iber put in Refpite bere^ until in eight Days of St. Mi^ 
chaek for Befebl of Jurors ; therefore let the Sheriff hav^, 
' the Bodies^ and put ten fuch^ &fr. 

The Form of the Writ of Tales is. We command yot 
that you dijirain, (ffc. (in the Diftringas above.) Alfi] 
we command youj that you put upon that Jury Jix^ (oTJ 
ten, or eight, or the like, as the Cafe is) fuch^ as wei 

^ 20 Ed* 4, II. b. St. PI. Cor. 159. hi lo Co< 104. Trials 
per Pais, 732. « 10 Co. X04. b. 2 H, H. P. C. 265. Triab 
ferPais, y2. 73. ^ Ibid. Nota. s Su PI. Cor. 155. b» 

Dalcon's Shcr. 328. ^ Bro. O^o 'f alcs^ 11. 10 Co. 105.' 

a. Trials per Pais, 74. but by the Aft of 35 H. S, cap. 6. i 
Tales de Circumflantibus may be granted, as well of an odd as 
of an even Number. * 37 H. 6. 12. b. St. PI. Cor. 155. a* 

2 Ro. Abr, 672. 10 Cor. 104. b. Trials per Pais, 73. ^ yj 
H. 6. 12. b. 2 Rol. Abr. 972. ^ 14 H. 7. 2, b. 47 Aff. 

pi. 10. Bro. 0£lo Tales, ic. 10 Co. icc. a. 2 Rol. Abr. byar. 
S. 2 H. H. P. C. 266. ^ 

Knights^ 
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iCftigbis^ as other free and lawful Men of the Neighbour-^ 
hood aforefaid^ and them have before the aforefaid Juftices 
&c. to make that Jury^ fo that a Jury^ aL that Day. may not 
remain to be taken for want of Jurors ; and have the 
Names of them^ whom you fhall put anew, Csfr. 
Statutes. 

Vide Well minder 2, cap. 38. Thofi who are above 
feventy Tears', being continually fick, infirm \ at the Time 
of the Summons, or dwelling out of the County, fl:iall not- 
he put on Juries. None fhall be put on Juries within 
bis County, who cannot difpend 20s. yearly, nor out of 
his County, who cannot difpend 40J. yearly. 

Vide 21 Ed. i. De poneridis in Juratis. None /hall r^ n 
he empanneled out of his own County, if he hath not Latid ^ ^ 
to the Value of i oos, a Tear, nor within his County, if 
be have not to 40J. a Tear. 

Vide Articuli fuper Chartis, cap. 9. Sheriffs, iic. 
fhall put in the Jury fuch as be the next Neighbours, the 
moft ftifficient, and the leaft fufpicious. 

Vide 34 Ed. 3. cap. 4. Accord. . 

Stat, of York, 12 Ed, 2. cap. 2. When a Heed is 
denied in the King^s 'Court, wherein are Witneffes named^ 
Procefs Jhall go againft the Witneffes, and if they do' not 
come at the Grand- Dijirefs, the taking of the Inqueji Jhall 
not be deferred for their Ab fence. 

9 Ed. 3. cap. 4. A Deed dated in a Franchife plead- 
ed in Bar, Jhall be tried in the County where the ABion 
is brought, and although that tVitneffes are named in 
the Deed ; and if the tVitneffes do not come at the Grand 
DiJlrefs^^ the Inquejl fhall be taken by Default. 

28 Ed. 3. cap. 13. In Inquejis between Aliens and 
Denizens^ although the King be Party, the one half Jhall 
be of Denizens, and the other half of Foreigners, if there 
bf Jo many in the Town or Place where the Inquefl is to 
he taken that be not Parties, nor with the Parties in the 
parrels, ^c. and if there be not fo many Aliens, then 
as niany as Jhall he Jound there, that he not Parlies^ nor 
with the Parties, (^c. 

2 H. 5. cap. 3. Stat. 2. No Perfon (hallpafs in any 
Inquejl upon Trial oj the Death of a Man, nor in. any 
Itiquejt between Party and Party tn Plea Real, cr in 
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plea Perfonalj whereof the Debt or Damages declared 
amount to forty Marks^ if he have not Lands or tene- 
ments of the yearly Value of 40J. above all the Charges 
for the fame^ fo that be be challenged. 

8 H. 6. cap. 29. The Statute 2 H. 5. fhall not ex-^ 
tend but only to^ Inquefts to be taken between Denizen and 
Denizen \ and the Statute 28 Ed. 3, cap. 13. fhall fiand in 
force^ although that the Aliens have not Lands or Tenements 
to the Value of 405. a Tear. 

23 H. 8. cap.ij. Every Citizen^ Freeman^ or other ^ 
who enjoys the Liberties of any City^ Borough^ or Town 
Corporate^ where he dwelleth, that hath Goods to the 
Value of 40/. fhall be admitted to pafs in Trial of Mur- 
V^J ders and Felonies there^ but this fhall not extend to Knights ^ 
or Efquires dwelling or reforting there. 

Vide 35 H. 8. cap. 6. made Perpetual, 2 & 3 Ed. 
6. cap. 32. In every Cafe where a Juror upon any Trial in 
a Court of Record at JVefiminfier^ ought to difpend 40J. 
Freehold^ the Venire Facias fhall be^ every one of whom 
bath 40J. in Landy Tenement^ or Rent by the Tear^ at 
the leafi. 

Upon every Venire Facias^ where this Claufe fhall be 
emitted^ the Sheriff fhall not return any Juror who hath not 
fome Freehold out of ancient Demefne in the fame County. 

Upon every Pannel the Sheriff fhall return fix Hundredors. 

Upon Requeft of the Plaintiff in the Writ of Habeas 
Corpora^ or Diftringas with a Nifi Prius^ the Jufiices may 
grant a Tales de Grcumftantibus. 

Vide 27 Eliz. cap. 6. In every Cafe where a Juror 
returned in the King^s-Bencb, Common-Pleasj Exchequer^ 
€r' before the Jufiices of /iffize, ought to have 40J. by 
the Tear of Freehold^ he fhall have now 4/. and the Ve- 
nire Facias fhall be accordingly. 

Upon a Habeas Corpus^ or Difiringas with a Niji PH' 
usy the Sherffy &c. (hall return at thefirfi in Iffues upon 
every Juror los. and upon the fecond Writ ^os. and \ 
upon the thrd Writ 30^. and upon every other fucb Writ^ \ 
he fhall double the Ifj'ues put next before, | 

Upon Trial of any Iffue in a perfonal AUion^ it is fuf- \ 
ficient if two Hundredors appear. 

Vide infra the Statutes for the Vifne in Trial of frea^ 
fen or Felony. Evidence 
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Evidence to the Jury, is any Thing whatfoerer which 
fervcs the Party to prove the Iflbc for him : but that 
which does not warrant the liTue, is void ; as in a 
Formedon, and the Gift traverfed, the Demandant (hall 
not give in Evidence another Donor ". 
Statutes. 

7 Jac. I.- cap. 5* * In ASton upon the Cafe, Tref 
pajs^ Battery J or Falfe Imprifonment, againji a Juftice of 
Peace^ Mayor^ (^c. Conftable^ Tithingmany or Colle£lor 
of Subfidy, or Fifteenths, for any Thing done by them L^^] 
by Virtue^ of their Offices, they, and all that by their Com^ 
tnandment, Csf r. may plead the general Iffue not Guilty, and 
give in Evidence thefpecial Juftification. , 

7 Jac. I. Cap. 12. *" Tradefmen or Handicrafts- Men, 
their Executors, or Adminiftrators, fhall not give their 
Shop-Book in Evidence^ in any Ahion for Money, for 
Wares delivered^ or IVork done above a Tear before the 
ASlion brought ; except that they, their Executors, or Ad^ 
miniftrators have obtained a Bill or Obligation for the 
Debt, or have brought an ASiion within a Tear after the , 
|, Wares delivered, or Work done. 

But this does not extend to Traffick between Merchant 
and Merchant, or Tradefman and Tradefman. 

' After the Jury is charged, they ought not to cat 
or drink, except by Licenfe of the Juftices, until their 
ycrdift be given ; and if ^ they do fo before they are 
agreed, this fhall avoid their Verdidt ; if after [ they 
are agreed, it is only finable. 

"» 14 Ed. 3. per Plowd. 7. *. Made Perpetuus 21 Jac. 

' I. cap. 13. ^ Condnaed Indefinitely, ) Car. i. cap. 4. . 16 Car. i. 
I cap. 4. * Dr. 8c St ad. lib. 2. cap. 52. Trials per Pais,. 216. 

I Anciently the Law was fo held, notwithilanding they eat not at the 
I Charges of either Party (which is here intended) as appears 24 £d. 3. 
24. a. fiat at this Day the Law feems fettled, according to the better 
Opinions^ that it is only a Mifdemeanor finable in them that do it, but 
avoids not the Verdift. 14 H. 7. 29. b. .20 H. 7. 3. a. 2 Ro). Abr. 
\ 7*3^. pi. 2. 2 H.H-P. C. 3o6.Jenk. Cent. 187. Raft. Entr. 268. a. i.- 
. And. 183. 4. Cj. Litt. 227. b. unlefs you take it, that they eat or 
drink at the Cott of either Party, and then it avoids the Verdift, if gi- 
ven for him at whofe Coft they eat or drank, othcrwife it is good. 14 
H7. 30.a. b. 2 H.H. P. C. 306. 2 Rol. Abr. 713. pi. 3. Jenk.Cent. 
187. I And. 184. Co.Litt. 227. b. « And this, altho' they eat or drink 
at the Charge of him for whom they pafs. Co. Litt. 227. b, 2 Rol. Abr. 
714. pi. 5. I Vent. 125. O 2 For 
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For the better Direftion of the Jury in their Ver- 
di£V) greater Liberty is permitted in pleading of z 
Matter which is dubious in Law, for the fpecial Mat- 
ter may be pleaded with the general IjQTue, as ^ that 
the Obligation in Suit was fealed by him, and deliver- 
ed to A. to keep until certain Indentures were made be- 
tween the Plaintiff and him, and before thofe Indentures 
were made, the Plaintiff took the Obligation out of the 
Poffeflion of A. fo not his Deed, is a good Plea, and 
yet by this general ConcluGon, the Matter precedent 
Ihall not be waived ; for it (hould be dangerous to put 
the fpecial Matter in the Mouth of Lay-Men. To 
the feme purpofe, Travcrfe rtiay be omitted, &c, as 
> in ' Debt againft an Executor, it is a good Plea to 
fay, that Adminiftration was committed to him, fo that 
be ought to be named Adminiftratcr and not Executor^ 
without traverfing that he is Executor ; for Laymen 
Jcnow no Difference between him who adminifters as 
Executor, and him that adminifters as Adminiftrator. 

The Count may be abridged before Vcrdift, fo that 
the original Writ remains true ; as in ' Affize of his 
Freehold, and makes his Plaint of Land and Rent, 
he may abridge it for the Rent ; in Affize of his 
Freehold in D. and demands two Manors in D. he 
may abridge his Plaint as to the one. But ^ if the 
AlTize be of his Freehold in D. and S. and he demands j 
one Manor which extends to both, he may not abridge 1 
any of them, for then the Writ does not remain true. 
In a '^ Writ of Wafte, and affigns the Wafte (amongft 
other Things) in digging up of Copper fixed to the 
Soil, he may abridge the Wafte affigned in this, fo 
that he doth not thereby fallify his Writ, But if the 
[b] Writ be, wherefore he committed Wafte in Houfes, 
Woods, and Gardens, he may not abridge the Wafte I 
fuppofed in the Houfes, In a * Writ of Ward de Cu-i 
fiodia terr^e et h^eredis^ and Count of the Manor of D. I 
and of fifteen Acres of Land, which are indeed Parcel 
of the Manor, which is pleaded by the Defendant in 

d 9 H. 6. 38. ^ 9 Ed. 4. 33. f 14 Air. pi. 9. 

8 1+ H. 6. 4. ^ D^er 272. pj. ^i^ « 59 Ed. 3. 10. 

AbatemcftC 
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Abatement oF the Writ, he may abridge his Demand 
of the fifteen Acres, In Trefpafs for taking Goods and 
Chatties, and Count of Money taken (in which Cafe • 
the Form will not ferve, but the Money ought to be ex- 
prefled in theWrit)he may abridge ihe Count as to that.. 
The Entry is, And it is to be known, that ihe afore- 
faid J. and M. in the Court of the King here^ made their 
Demand in the Writ {of Dower) of the third Part of . 
an hundred and fifty Acres of Wood, and of twelve Acres 
of Pafture with the Appurtenances : And now they a- 
bridge that Demand^ as to the faid third Part^ of fifty 
Acres] of Wood^ and four Acres of Pafture with the Ap- 
purtenances^ fcfr. 
Statutes. 
21 H. 8.. cap. 3. ^he Plaint ifi^ in Affze may abridge 
ins Plaint of any Part to which a Bar is plebded, in the 
fame manner as he may if the Pleas in Bar had been 
made^ and divided to any certainty^ or Number of Acres 
. in the Plaint. 

Note, that fometimes Matters in Pais fhall be tried 
in other manner, and this diverfly, according to the 
Diverfity of the Matter in Iffue, that is to fay, by Proofs, 
by Certificate, by Infpec^ion, by Battle, or Wager of Law ; 
of all which fhall be fpoken in their feveral Fli^ces. 

An Iffue upon Matter of Law (which is called a 
Demurrer^ is when, "" admitting the Matter of Faft to 
be true, each of them demurrs upon the Judgment of 
the Court. The Form of Joinder in Demurrer is, 
^ And the aforefaid (Plaintiff) faySy that the Plea of the 
(Defendant) aforefaid^ is not fufficient in Law to pre- 
clude him (the Plaintiff) from his Action aforefaid^ ^c. 
and that he hath no Necefftty^ nor is by the Law of the 
Land bound to anfwer to that Plea, in manner and form 
pleaded ; wherefore for want of a fuffcient Anfwer, he 
prays Judgment, i^c. And the aforefaid [Defendant) fee- 
ing that he hath above alledged fufficient Matter in Law^ 
to preclude the aforefaid (Plaintiff) from having his Ac- 

c Doc.Tla. 116. Piowd. 13, 50, 85, 172, 411. Co. LItt. 72. 
.a. 5 Co. 69. b. Carter, 225. i Frcem*. 30, 531. i Sicl. 10. 
** Vide Plowd. 22, 23. Now by Statute the Caufes of D.^murier, 
^re fpecially fet down, ijEhz. cap 5. 4 ^' 5 Ann. cap. t6. 
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thn aforefaid againft him^ which be is ready to certify^ 
and which faid Matter^ the aforefaid (Plaintiff) dotb 
* not deny^ nor to the fame in any wife anfwer^ but re- 
fufes to admit that Verification^ he prays Judgment^ and 
that the aforefaid ( Plaintiff ) from having his A£iion afore- 
faid^ againfi him be precluded. 

• And the Trial of this is by the Judges, 

[62! 'T^^^^ being joined upon an Exception to the Count 
or Writ, for fome Fault which appears in it, puts the 
Defendant only to make a better Anfwer Cwhidi we 
call a Refpondeas oufter) if it pafs againft him ^ The 
Form is, // feemeth to the Jujlices^ that the Writ afore- 
faid, be adjudged goody ^c. notwithflanding the Plea in 
Abatement \ and that the aforefaid {Defendant) do an- 
fwer the aforefaid (Plaintiff) to his Declaration and Writ 
aforefaid ; and thereupon the fame (Plaintiff) as before 
defends the forccy iic. and faySy i^c. 
Statutes. 
27 Eliz. cap. 5. Upon Demurrer joined in an^ Court 
of B^ecordy Judgment fhall be given as the Right of the 
Caufe and Matter in Law appears^ without regard to 
any ImperfeSHoUy DefeSfy or want of Form in any fVrity 
Return, Plaint, Declaration^ or other Pleadingy Procefs, 
or Courfe of Proceeding, except fuch as the Party who 
demurs fhall fpecially exprefs with his Demurrer. And 
all other DefetJs in form, the Court may amend *. 

Such are the Count and Pleading, The f Procefs 
is by Writ ifluing out of Record in the Court where 
the Original is returned, to profecute the Adtion until 
Judgment, bearing *Tefte the Chief Juftice, whether it 

* be an Alias or PlurieSy where the Original is returned 

Tarde. And this (hall iffue out of the the fame Court, 
where the Original is returned, Tejle the Chief Juftici, 
for by the Return the Court is poflefled ; but if no 
Return be made the Alias or Pluries ftall iffue out of 
the Chancery, Tejle the King. ' And this Judicial PrO' 
cefs fhall be fcaled with a Seal- Judicial, being in the 
Cuftody of the Chief Juftice of the fame Court, or j 
there is a Mefne Procefs for fome neceffary Aft to be 

« Ante. 16. a. Plowd. 231. ^ 90 Ed. 3. 20. * Vide 

the 4& 5 Anne, cap, |6. f 8 Co. 157. b. Ante. 53. a. 

there 
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there done, not only for the Plaintiff againft the De- 
fendant^ but alfo for any of them againft any other, 
"whofe Prefence in the Court may be ncceflary for them, 
as Vouchee, Praiee in Aid, Jurors, Witneifes, &c. or 
any other Thing which is neceffary for the Trial of any 
of their Allegations. Alfo to execute their Judgments, 
and the like. 

Such ate the Parts of the Aftion ; whereqnto gene- 
rally appertains Appearance and Continuance. 

Appearance is for the Party to come into Court, 
when any one is commanded by the King's Writ to 
appear ; and this ^ at the Common Law was always 
taken, that he fhould appear in his proper Perfon, and 
could not appear by Attorney 5 but after he had once 
appeared, the King's Courts, that is to fay, the Chan- 
cery, King's Bench, Common-Pleas, and all the other 
Judges who held Plea by Writ, might admit him by 
Attorney. Otherwife, when Plea was held without r^i 
Writ, except the King gave Power, by a Writ of Dc- 
dimus potejiatem de Attornato Faciendo. 
Prerogative. 

The King may Licenfe *" any of the Parties, Plain- 
tiff or Defendant, Tenant or Demandant, to make At- 
torney in any Aftion or Suit whatfoever. This Writ 
ought to be diredted to the Judges themfclves j and 
it arifes upon the Prerogative of the King, for at the 
Common Law, the Parties fliould appear in proper Per- 
fon, not by Attorney, although the Statutes afterwards 
gave Power to make Attornies in divers Cafes : but be- 
fore thofe Statutes, the King might grant Power to a 
Man, to make an Attorney in any Suit ; and one Rea- 
fon thereof was, becaufe it is not any Error, if the 
Judges do admit any Plaintiff or Defendant to make At- 
torney, where by Law he ought not. 
Statutes^ 

Weftminfter 2. cap. 10. A Man ffiay make a gene- 
ral Attorney for him in all Counties^ where the Jujiices 
make their Circuit. 

8 Britton, c. 126. fo. 287. 8 Co. 58. b. 10 Co. 101. a. b. 
Co. Litt. 128. a. 2 Inft, 249. Mirrout-, cap. 2. §. 21. F.N. 
B. ^5. c, {^*» F. N. B. 25. c. 2 Inft. 378. 
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7 Rich. 2. cap. 14. He who departs the Realm "wiih 
the Licenfe of the King^ the Chancellor may grant to Jucb 
to make general Attornies in the Chancery by Patent of 
the King, to anfwer for him in all Suits, 

15 Ed. 2. Statute of Carlifle. Admijfion by Barons 
4)f the Exchequer, or the Jujiices^ of any Attorney but in 
Fleas before themfelves^ in the Places where they are af*- 
Jigned, fljall be void. 

7 H. 4. cap. 13. 7he Juflices of the one Bench y and 
of the other, and the Chief Baron of the Exchequer ^ may 
examine^ hinh ^^^ f^^^ ^^ reverfe Outlawry, of his Im- 
fote7icy by reafon of any Malady to come in Perfon in 
the King^s Bench, and thereupon at their Difcretion, to Re- 
cord his Attorney. 

Weftminfter 2. cap, 15. An Infant floall fue by Pro- 
chein Amy. ^ 

* Upon a Day given by Procefs, which is alway the 
common Day, and not a fpecial Day, as Monday, Wed- 
nefday, i£c. the quarto die Pojl is allowed, and fo are 
all *the Entries, Obtulitfe quarto die Pofi *". 

If the Defendant does not appear when he ought, he 
IS faid to make Default. 

Where the Party, if he does not appear, ought to 
have fome greater Lois, or corporal Pain, (as to have 
a Charter ©f Pardon allowed, where one before' was 
outlawed at his Suit ^ \ at the fequatur fub fuo fericulo, 
for there if he do not appear, the Land fhall be "* for- 
feited,; in Replevin Jicut Pluries, where a Capias in Wi- 
thernam {hall iffue againft him, &c.) he may appear, 
rg 1 although the Return of the Officer do not compel him, ' 
"- ^^ as if in the two firft Cafes he return, iV/M, or in thq 
laft Cafe, that the Oxen are cfloigned. 
Prerogative. 
The King *by a Writ called Warrantia Diei, re- 
hearfing that one, who ought to appear in proper Per- 
fon, whether Plaintiff or Defendant, is in his Service, 
may command that for one or two Days, no Default 

' T2 H. 4 24 I H. 6. 4. Co. Lift. 134. b. 135. ^ F. 
N. B. 25. c. 2 Inft. 249. ^ 48 Ed. 3. I. '"7Ec(, 

4. 15. » F. N. i>. 17. a, Co. 1.111,250. b. 

ihall 
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^11 be recorded upon him ; fo that if the Tenant 
a Precipe quod reddat makes Default at the Grand 
ape or Petit Cape, yet before Judgment upon this De- 
ult, the King by his Writ may caufe, that it fhall 
t prejudice him. And this ftands with Reafon, for 
at every Man is bound to ferve the King in his Bu- 
incfs, and it is not material, whether he be in the Ser- 
ice of the King or not, when the King certifies that 
e is, for it appears by the Words of the Writ, that 
le King by his Prerogative may for a Day warrant his 
•efault. And this Writ may not be granted, but by 
e King himfelf. 

The Form is, The King to bis Juftices of the Bencb^ 
teting. Know ye, that A. was in our Service by out 
mmand on Monday^ fe?r. {or^on Monday in, &fr. and on 
'hurfday in^ ^c) fo that on that Day^ (or thofe Days) he 
mU not be prefent at the Plea^ which ^c. And thete- 
■ore we command yoUy that the aforefaid A. be not put 
Default for his Ab fence on that Day (or on thofe Days) 
lofe in any ^hing^ becaufe as to this Matter we will 
^arrant to him that Day {or thofe Days) Witnefs^ &c. 
If the Plaintiff will not appear when he is demand- 
at the Day, (which is called a Nonfuit) or fairh in 
ourt, that he will not fue any further, (which is cal- 
led a Retraxit^ and is always of Record) this in all 
ftions is peremptory, that is to fay, by this he fliall 
fe his Aftion ^ . 
The Entry of a Nonfuit is. The aforefaid J. G. be- 
folemnly demanded doth not come^ nor doth profe- 
Mte bis iVrit aforefaid \ therefore it is confidered that 
't and bis Pledges of profecuting in Mercy ^ £^c. and the 
(aforefaid Defendant go thereof without Day, 

The Entry of a Retraxit is. And thereupon the fame 
plaintiff fays^ that he will not further profecute bis Plea 
4orefaidy but from the fame hath altogether withdrawn 
bimfelf^ ^c. 

^ Note, when i: is to fave two Defauhs, « 8 H. 6. 

?8. 3H, 6. 13, 14/ 3 H. 6, 50. 
- -^ 

Statufes* 


ao2 THE THIRD BOOK 

Statutes. 

2 H. 4- cap. 7. If the VerdiSi fafs againft tbe Plain 
tiff J be Jhall not afterwards be Nonfuited. 

Any of the Parties may for oocc (f<H ** a comm 
Eflbign lies not after another, without a Mefne Degree 
be excufcd of their Appearance by an Eflbign, (whicf 
doth • not lie for him who appears, in proper Perfi 
(for an Eflbign is to excufe his Ab(cnce, to which hi 
\y\ Pvefence is contrary) nor * for him who comes in b 
Exigent or Cepi Corpus (for he abides in Cuftody, 
by Mainprize, and therefore may not make Default 
if fo ^ be, they cafl: the Eflbign, that is to fay, dc'j 
mand it the firft Day, or any of the four Days, ex 
cept the other cafl:s an Exception, that is, enters a 
Exception, thatnoEffoign be received. 

"" At the fourth Day the Eflbign ought either to 
allowed, (and then it is faid to be adjudged and adjourn* 
cd) or difallowed. 

After the Eflbign he may not be eflbigned the ne 
Day over again, for that is a Fourcher by Eflbign *, 
But upon every Mefne Appearance, he may over agay 
be eflbigned ; for if the Plainrift and Defendant will, 
they may fourch by Eflbign infinitely by the Com 
mon Law *. As upon Wager of Law in Debt, and a 
the Day to ' make his Law, the Plaintiff is eflbigned, 
and at the Day given over by the Eflbign, the De- 
fendant is eflbigned -, now at the Day given over hf 
this Eflbign, the Plaintiff" may over again be eflbigned. 

And this is called an Eflbign V^ A/^& Veniendi^ (X 
the common Eflbign «. 

The Form is. At which Bay comes the aforefaid J. 
H. &?r. and the aforefaid C. caufed himfelf to be effoi^n- 
id, for falling fick in comings agaitift the aforefaid J, E 
of the Plea aforefaid \ and he had thereof Day by his Ef- \ 
foign here until this Day^ viz. i^c. I 

I 

** 9 H. 5. 53. « 35 H, 6. 33. Carth. 172. « 2 M- \ 

4.17. ^ 18 Ed.. 4. 4. <= Ibid: Bro. Eflbign, 112. 

I Rol. Abr. 823. pi. II. ^39 H. 6. 29. 21 Ed. 4. 16, 78. \ 

II H. 6. 31. I Rol. Abr. 823. « 27 H. 6. 2. ^ Selden's i 
Ivctcs on Fortefcuc, fo. 56. on Hingham, 28. 82 Inft. \i^' \ 
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Statutes. 

Weftminfter 2. cap. 12. It Uetb not for the /Ippellor 
in Appeal of the Death of a Man. 

Weftminfter i. cap. 41. In AJftze^ Attaint^ andju-^ 
ris Utrumy the Tenant fhall not be ejfoigned after that be 
hath once appeared^ but be fhall make his Attorney. 

Weftminfter 2. cap, 28. So it fhall be in Afftze for 
the Demandant. 

12 Ed. 2. Stat, de Eflbniis calumniandis. See many 
fpecial Cafes ^ where Effoign doth not lie, 

Weftminfter i. cap. 42. Parceners or Jointenants 
Jhall not fourcb by Effoign from the Time that they have 
once appeared in Court -, but fhall have only one Effoign. 

Gloucefter, cap. 10. Same Law of Uufband and Wife 
impleaded in the King's Court. 

9 Ed. 3. cap. 3. Stat. i. In Debt againji Executors^ 
they fball have hut one Effoign before Appear ance^ and 
another after Appearance. 

Marlbridge, cap. 13. After a Man bath put bimfelf 
upon an Inqueft^ be fhall have but one Effoign. 

Weftminfter 2. cap. 27. Accord: Nor after Day [^51 
given by the Prayer of the Parties ^ where the Parties con^ 
fent to come without Effoign^ 

Marlbridge, cap. 19. None fhall fwear for the War- 
ranty of his Effoign in the County y Hundred^ Court Baron^ 
or other Court. 

* Befides thefe, Eflbigns for fpecial Caufe, as de Ma- 
lo LeSiy and de Moratur Ultra Mare^ are allowable 5 
and have Adjournment for a Year and a Day. 

^ In thefe, there ought to be an Oath, that the Caufe 
is true. 

Statutes. 

Weftminfter 2. cap. 17. Where before the Juftices 
in their Circuity an Effoign is caji de Malo Le£fi for 
Land in the fame Countyy this fhall not be allowedy un^ 
lefs he be ftck indeed^ hut that the Party fhall take A- 
verment againft ity which if it be foundy the fame fhall 
turn to a Default. 

• 2 Inft. iJ5, 137. 27 H. 6. !• . •• 2 Ed. 4. i6. 2 loft. 
31+. 

This — 


204 THE THIRD BOOK 

TJbis EJfoign Jhall not lie in a Writ of Riglt betwt 

two claiming by the fame Defcent. 

' Weftminftcr i. cap. 43. Jgainji an Effoign de 
tra Mare-, Averment Jhall be taken, that the Defendi 
was within the four Seas at the Day of the Summo 
and three Weeks after ; which if it be found, this Jh^ 
turn to a Default, ms is intended only before the Jujiici 
of the King. 

Prerogative. 
The Eflbign de Moratur Ultra Mare, in the Servi 
of the Lord the King, is a fpecial Eflbign, and is i 
all Points as the Eflbign de Malo Le£li ^ that is to fa 
it hath Adjournment for a Year and a Day, Oath fh 
be taken that the Caufe is true, &c ^ 

The Form in the Eflbign of the King's Service i 
Afterwards at ^c. comes the within named H. by 6?i 
and the within named E. being demanded did not com^ 
hut caufed himfelf to be ejfoigned againft the aforefaid 
i^c. of the Plea within written ^ hecaufe he is in the Ser 
vice of the King, by jf. G, whereupon the fame J. bel 
afked by the "Juliices, i^c, if he will fwear this, as / 
Cuflom iSy i^c. or no, faith that he will not, but bat 
refufed to fwear. ^Therefore it is conftdered, that the £j 
foign aforefaid be quafhed, and wholly holden for none,^ 
and that the fury aforefaid be taken againft the aforefaii' 
jE. by Default, (ic. 
Statutes. 

5 Ed. 3. cap. 7. // Jhall not be allowed in Writs 4 
Attaint. ^ 

Note, That all which concerns Eflbigns Is entered 
[b] in a Roll by itfdf, which is called the Effoign Rol^ 
that is to fay, not in the Record, or Plea Roll ^ 
Prerogative.. 

The King, in refpeft that the Defendant is in Ws 
Service, may take liim into his Proteftion, (for *aPro- 
tedlion never lies for the Plaintiff, except in fpecial 
Cafes, where he comes to be Defendant ; fo ^ that for 

« 27 H. 6. I. 2 Ed. 4. 16. 2 Inft. 137, 314. ^ 8C0. 

157. b. ^ F. I^. B. .28. g. Co. Liu. 130. b. ^59 

ti. 6. 38. 
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Year he fliall be quit of every Suit, except certain 

ich are mentioned in the Prote<9:ioh ; and all De- 
ults during that time (hall be faved. So that ' upon 
Proteftion (caft in a Perfonal Plea at Niji Prius, and 
pealed at the Day in the Bank) yet the Inqueft fhall 
t be taken by Default, for the Default was once 
ved ; otherwife it is of a Protedbion difallowed at the 
ay in Bank-, and a Man** may excufe his Default ac 
c Grand Cape, or Petit Cape, by cafting a Proteftipn ; 

t a Protedion • may only be for a Year, for ocher- 
ife it may be for twenty or a hundred Years, and by 
c fame Reafon for a thoufand Years, which Ihould 

a great Inconvenience, and a Difhcrifon of the Par- 
, which a Proteftion for a Year is not, for after the 
ear, he may have a Refummons, and proceed in his 
uiti yet the King, after the firft. Year, may take him 
to his Proteftion again for another Year, although 

be done by the Space of ten or twenty Years to- 

ther; for in this Cafe, no Mifchief or Inconvenience 

pears at the firft, as where he takes him into his 
roteftion for fo many Years together. 
Statute. 

7 H. 4. cap. 4. j4 ProteSiion Jhall ftot be allowed in 
fn ASfion againft a Coaler^ ' that fuffers a Prisoner in Exe- 

Hon for Debt to go at large by Mainprize, or. in bail. 

' This Proteftion is double. 

Proteftion quia ProfeSlurus, when he is to go over 
^ea upon the Bufinefs of the King. 

Proteftion quia Moratur, when he tarries there for 
fuch a Caufe. Of which Nature alfo is a Protedtion ^ 
Mia in Prifona, when being fent beyond Sea in the 
fong's Wars, he is there taken and detained in 
Prifon. If he goes and tarries in the Bufinefs of the 
^fing in the '^ Marches of Scotland, or the like, this 
was accounted as beyond the Sea. But a Proteftion 
^ juia Moratur fuper alt urn Mare, is not good, for it 
n^ay not be intended that he tarries there. 

' 21 H. 6. 20. b. Co. L:tt. 130. b, ^ F. N. B. 29. c. 

39 H« 6. 38. b. Ante. 10. a. Co. Litt. 2^4, b. 130. b. 

[ 39 H. 6. 58. b. g F. N. B. 28. c. €0. Litr. 131. b. 

i-.N. B. 28. h, i zo H 6. 39. F. N. B. 28. i. Co. Luc. 130. \u 
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The Form of a Protedlion is. The Kingj ^c. to 
6? r. Know ye^ that we have taken into our ProteSi 
and Defence^ J. S. wboj fcf r. (and fo Jbewing the Cau^ 
iitber becaufe ke tarries in the Bujinefs of the King^ &?( 
er becaufe be is about to gOy i^c.) bis Men^ Lands ^ Thing 
Rents J and all the PoJfeJJions of bim the faid J. S. A 
therefore we command you^ that you proteS^ Qc. bimt 
faid J. S. his Men^ Qc. , In Teftimony whereof^ thefe 
Letters^ lie. to continue for one Tear. Alfo we are 
ling J that the fame J. S. be in the mean time quit 
all Pleas and Plaint Sy except Pleas of Dower unde nl 
babety and ^are Impedit^ and JJ/ize of novel DWei 
and Darrien Prefentation^ and Attaint y and except Plaint. 
[66] which may happen to be fummoned before our Juftid 
in Eyre in their Circuits ; thefe Prefents not to avail afu 
the coming of the faid J. S. into England from our Bu^ 
nefsy iic. 

Statutes. 

13 R. 2. cap. 16. No ^ ProteSion with Claufe Pr 
feSurus floall he allowed^ if the Suit commences before t 
Date of the ProteSlion, except be goes with the Kingy 
in his Bufinefs. And although it be allowedy if be dot 
. not go in convenient TimCy or if he comes back from tbe^ 
Service, the Chancellery upon Informationy may repeal it, 

33 Ed. I. Stat, De Protcft. Averment nu^ be againft 
a ProteSlion of the Kin^s Service. 

I K, 2. cap. 8. No ProteSion with the Claufe (Vih 
lumus) {hall be allowed for ViSuals taken or bought upon 
the Voyage or Serviccy whereof the ProteSion makes men" 
tiony nor in Pleas of Trefpafsy or other ContraS^ made' 
after the Date of the ProteSion. 

Continuance, is from Day to Day, until the end of 
the Suit. 

Othcrwifc, that is to fay, if the Plaintiff does no- 
thing, all is difcontinucd ♦. i 

If there be any Error in the Continuance, as by a^ ' 
warding a Capias where a Diftrefs lies, or the like, it 
is called a Mifcontinuance K . Such Continuances are 
moft commonly by, *' Same Day is given to the Plain- 

"^ Co. Lite, 131. a, •24Ed. 3. 48. iiH. 7. 5. '21H.7. 
.16. b. 40 £d. 3. ic. 
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fiff^ or Defendant^ of the like. ^^ Sometimes by, " The 
Court will advife.** " The Juries are put in Refpite for 
want af Jurors'' *' The Sheriff hath not Jent the Writ^' 
or the like. 

Statutes. 
21 H. 3. De Anno Biflextili. The I>ay increajingin 
the Leap Tear^ Jhall be reckoned of the fame Month in 
^vbich it arifesj and thisy and the Day before fhall be ac^ 
counted for one Day. 

51 H. 3. Communes* in Banco. Day fhall be given 
in Writs until nine Returns, that is to fay, if it come in 
eight Days of St. Michael, Day fhall be given until eight 
Days of St. Hillary, ^c. 

51 H. 3. Dies communes in Potc. Common Day in 
real ASiions, fhall be nine Returns. In IVrits of Dower 
five Returns. 

Vide 32 H. 8. cap. i. Accord.. 
Marlbridge, cap. 12. In Dower unde nihil habet, four 
or fix Days fhall be given in one Tear. In Afftze of Dar- 
rien Prejentment, and ^are Impedit fhall be given Jrom 
fifteen Days to fifteen Days, or from three Weeks to three 
IVeeks, as the Place is near or more remote. 

Vide 5 Ed. 3. cap. 6 iic *]. In Attaint five Days 
fhall be given at leajt. 

In all Cafes that happen * without any Default in 
the Plaintiff, as by Demife of the King, (fo his Death 
is called, becaufe in Law he never dies, but demiies 
his Crown to another) Non Venue of the Juftices, cea- 
fing of Oyer, Protection, iSc. the Parol fhall be put 
without Day. The Entry is. At which Day the Plaint 
,aforefaid remained without Day, becaufe the Lady Eli- 
zabeth, late ^een of England died. And there Refum- 
monsS or Reattachment, (according as Summons, 
or Attachment lay in the Aft on before) fhall be had 
to revive the Suit. Such ^ Re-fummons or Re- Attach- 
ments, are in two manners, the one General, the other 
Special. General, as where the King direfts his Writ 
to the King's Bench, or the like, that at the Suit of 

* 24 Ed. 3. 4,8. Bro. Refum. 33. 5 H. 7. 40. 2 Inll. 441. 
* Co. Litt. 135. b. '^ 7 Co. 29. b. 
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all his Liege Subjefts, who will profecute, they fhaJ 
award Re-fummons, Re-attachments, &c. 

The Form is. We command you^ that at our Suit 
and at the Suits of all our Uege People^ who will pro- 
fecute^ bejides and above ally cr any Records j Pleas, If^rits, 
Precepts, Proceffes, Bills, Plaints, Appeals, Fines, anc 
other memorable things whatfoever, in our Court befon 
us now being, or that for the future may come hefort 
us, ye do adjudge according to your Difcretions, jchanging 
thofe Things that are to be changed, as the Cafe requires^ 
all Writs of Re-fUmmons, Re-attachments, and all other 
Prccejfes, for us, and our faid Liege-People, in this be- 
half to be had, according to the good Intentions, and Pur^ 
pofes under-written. 

Special, which is awarded againft a Man in cer- 
tain, to hear the Record and his Judgment of the 
Suit, which was, &c. fo that it may be in the fame State 
as it was. 

The Form is, The King to the Sheriff', Greeting, Re- 
fummon by good Summoners, A. B. that he be before us 
en the Morrow, (^c. wherefoever we fhall then be in 
England^ to hear the Record, and the Judgment of a 
Plaint, which was in the Court of the Lord Henry late 
King, tSc. fo that that Plaint may then be in the fame 
State as it was in the late Court of the aforefaid Idte King 
in eight Days, 6? r. lafl faji, on which Bay the Plaint afore- 
faid was adjourned, until i^c. then ' next following, be- 
fore which Day the Plaint aforefaid remained without Day, 
hecaufe the aforefaid late King died. 

^ Upon the general Re-fummons, the Original and 
the Iffue (if any be joined) is revived, for it is a 
full Record, and ought to be entred ; but the Pro- 
cefs before the Iffue joined, nor the Voucher, nor the 
Garnifliment, &c, (hall not be revived without a fpe- 
cial Writ reciting all the fpecial Proceeding. But no 
Re-fummons or Re-attachment fhall be upon a Dif- 
continuance, although it be in a Writ of Ward, where 
Re-fummons is given by the Statute ; for upon a Dif- 
continuance, the Original is determined. 

*• 7 Co. 29. b. 
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Statutes. [67] 

I Ed. 6. cap. 7. By Demife of the King^ no ASiion 
hetween Party and Party in any Court of Record fhafl 
l?eput without Day^ but fhallfiandin the fame Condition. 
After Continuance taken, the 

pefendant may for once wave Although . Man hath pie.d- 
nis former Plea, and plead ano- «i once after the laii continu. 

Cher Matter which happens af- ^^:i^.% 'h^Sttn^^r. 

ter the laft Continuance, which ing Outlawry, or the Jike, he 

is called a Pica puis Darrien ZZttu:7X "'" '''" 
Continuance : As if the Defen- 
dant * in Aftion of Account, pleads Receit of Parcel 
by the Plaintiff, who wages his Law, now at the Day 
that the Plaintiff hath to nniake his Law, the Defen- 
dant may plead a, Releafe after the laft Continuance. 
, ^ Continuance is by Procefs, ,or in the Roll. 

That upon the Roll is, '' Day given, or Impar- 
lance.'* 

Day given, when the Court gives Day to the Par- 
ties*", tind hereupon in a Pcrfonal Adlion, the Defen- 
dant (hall not be condemned by Default after fuch 
Continuance ; for it is the Act of the Court, and he 
hach not demanded Day, as upon an Imparlance. And 
** this is always before the Count. 

The Entry is, A. was fummoned to anfwer B* of a 
Pleay £f?r. and tksreupon Day is given ^ as well to the aforc-^ 
faid B. hy^ 6ff . as to the afcrefaid A. by^ &?r. here un- 
til,, fc?f . in the State wherein now^ faving to the Pdr^ 
tiesy (^c 

Such Continuance by the A (lent of both Parties, 
is called a Prece Partium) fo * that if the Defendant 
comes upon an Exigent by reddit fe^ and be in Main- 
prife, yet the Plaintiff may have Day de Prece Partium^ 
notwithftanding that thereby the Defendant fhall be out , 
of Cuftody, for it is by the Aflent of the Parties. 

Imparlance, is- when the Defendant or Plaintiff' de- 
mands a Day to fee if, in the mean time, the Matter 

• 21 Ed. 3. 49. *> 21 Ed. 4. 16, 7S. * 7 H. 

6. 39, 41. Bro. Default, 34. ** 18 K. S. 6. * 41 Rd. 

3. I. Bro. Continuance^ 14. *^ 7 H. 6. 39, 41. Bro. Dc- 
fawlr, 34. 

P may 
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may be ended without any further Suit ; and t1 
may do once, but not oftner, without the Aflcnt ol 
other Party. And « this is always after the Couim 

The Entry is. And thereupon the fame T. and 
fray Licenfe thereof of emparling here until fifteen 
of Eafter^ fcfr. Ibefame Day is given to the afc 
J. G. here, 6fr. 

After Imparlance, the Defendant fhall not pie; 
the ^ Jurifdidion of the Court, in Difability of the 
fon, nor in Abatement of the Count or Writ ; forj 
[b] ter Imparlance, a * Superfedeas by Privilcdgc ou( 
the Chancery fhall not be allowed ; he (hall 
plead that the Land is within the Cinque Pores, 
in Ancient Demefne, &c« or that the Plaintiff" is 
Villain, or ^ Outlawry in the PlaintiflF, in Debc 
a Simple Contraft, or in Trefpafs of Battery, or 
Impriibnment (but in Debt upon an Obligation 
may, for this is to the Aftion, inafmuch . as the 
is to have the Debt) or that the Plaintiff is an ' 
en, that is, to the Perfon, in Aflion of Trefpaft 
the breaking of his Houfe, but to the AfUoi 
may ; nor Mifnomcr, as * null tiel Fille of D. when 
is named J. S. of D. but where a Praecipe quod n 
is brought of the Manor of D. in D. there he 
for there it is in Bar ; and in Adion of Debt a} 
an Executor % he fhall not plead that be is Ai 
ftrator^ and not Executor^ but that be was never 
tutor ^ nor ever adminiftred as Executor^ he may, for 
is to the Aftion ; nor (hall he demand Oyer of 
Obligation, or the like, ' but he may plead Varii 
after, and by that means he fhall have View of 
Obligation and Condition ; and fo he ihall have 
vantage to plead any Matter in Bar. 

But after a fpecial Imparlance, faving all Advai 
ges, he may plead to the Count or Writ, and hi 


« i8 H. 8, 6. ^ 34^4. 3. Fitz. Continuance, 10. 

capit diem per prece partium dat Judicii Jarifdi^ioneniy pa 
facit Refponiibilen), malum breve Amrmac^ malum Procefiam. 
fjcnt. per Wilby. ^ 22 H. 6. 7. * 4 H. 6. 67. ^' 

Ed. 4. 4, Kelwcy, 93. a. Latch. 179. <^ 32 H. 6. 33. *« 
li. 7. 17. b. • 32 H. 6. 27. *■ 4H. 7. 10, b. 
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9lycr ; but in this Cafe, he fliall not plead to the ju- 
ifdidlion, nor in Difability of the Perfon *. 

K Default after Imparlance^ viz. ^t the Day given 
>y the Imparlance, is peremptory, that is to fay, lofes 
he Adlion in all Aftions whatever, for it is a Depar- 
ure in defpite of the Count ; ^ as in Debt, Trefpafs, 
>r the like, the PlaintiflT in this Cafe fhall recover his 
damages ; in a Praecipe * qnodreddaty if the Tenant ap- 
jear, and imparl, and afterwards makes Default, fei- 
lin of the Land fhall be awarded, and not a Petit 
£ape. In a ^ Writ of Right, if the Tenant vouch, 
md the Vouchee enter into Warranty, and imparls, 
md afterwards makes Default, the Demandant (hall re- 
cover Seizin of the Land againft the Tenant, and the 
fenant oyer in Value againft the Vouchee. The Entry 
5, And the aforefaid A. although folemnly called^ bath not 
tamej but in Conterhpt of the Court departed and made 
pefault. 

y Thws much hath been faid of the Aftion. That 
iirhich ^ determines the Aftion, confifts of two Parts, 
^dgment, and Awarding of Execution. 
I If the " Judgment be for the Plaintiff, he Ihall. re- 
tover Cofts of his Suit. 

p The Entry of Judgment for the Defendant is, go 
ihereof without Day \ as well where the Writ abates, 
IS where the Plaintiff is barred. And " the Judgment 
Biall be applied according to the Matter. 
r Statutes. \ 

' 23 H. 8. cap. 15. The Defendant fhall recover Cofis 
br dtff AStim^ Billy or Plaint of Trefpafs upon the Sta^ 
tute 5 Rich. 2 . of Entries into Lands, &c. or in any 
A£&ony ^c. . of Debt or Covenant upon Specialty ^ or upon 

• 4 H. 6. 67. Bro. Continuance, 6. « Poft. lot,. 

fc. ** 33 H. 6* 33. I H. 7. II. * Bro. Default, 

54. 39 H. 6. 16. b. »^38H. 6. 33. ' "Dytv^ 220. b. 

Kve non pendet poft Jadicium redditum & Dyer, 268. pi. 17. 
e Writ of falfe Judgment fhall be Rccordare facias Loquelam 
qoas fuit in eadem Curia, ec non qu« efty for by the Judgment 
rhc ParoU is dciermincd, "^ 9H. 6. 32. « 8 Co. 

62. b. 

P % My 


2JZ THE THIRD BOOK 

any Statute^ he it in a CourS of Rtcord or not^ that is 
[68] f^y^ ^P^^ Nonfuit^ or a VerdiS againft the Plaintiff-^ 
a Plaintiff who fues in Forma Pauperis^ Jhall be pun{ 
at the Difcretion of the Judge. 

24 H, 8. cap. 8. But the Defendant Jhall noe reco^ 
OJis againji the Plaintiff at the Suit of the King^ not, 
witbjlanding Nonfuit or Verdiil againjt the Plaintiff. \ 

Vide 8 El z. cap. 2. "-The Defendant in the Kinff^ 
Bench J where he puts in Bail^ fhall recover Cojis^ tbm 
is to fay^ if the Declaration be not put in by three Da^ 
after the Bail taken^ or if the Suit be df continued^ or thi 
Plaintiff he N<,nfuited, So in Attachment or Arrefi upo% 
any Billy Plaint ^ ASfiony or Suit in a perfonal A£iion in 
any Court. But in this Cafe^ if fucb Court hath noi 
continuance de die in diem^ then the Plaintiff ought t6 
. put in his Declaration at the next Courts except Dey he 
given to him further by Difcretion 0/ the fame Courts 

4 Ja. I. cap. 3. The Defendant Jhall recover Cojls 
againji the Plaintiff upon a Nonfuit^ or VerdiS in AStion 
of 7refpafsy or EjeSione Firm^e^ or other ASion whatever^ 
wherein the Plaintiff or Demandant ought to recover CqftSf 
if the Judgment Jhould he for him 5 and thisj whether the 
ASlion be brought in a Court of Record^ cr in other Court 
whatever. 

43 Eliz. cap. 6. The Plaintiff in any perfonal AHion^ 
in any Court at JVeJlminJier^ which is not for Title^ nor 
concerning Interejl of Freehold or Inheritance^ nor for 
Battery^ Jhall not have greater CoJls than the Debt or 
Damages recovered amount to^ that is to Jay^ where it 
is Jignified by the JuJtices^ before whom it is tried^ 
that the Deht^ or Damages to be recovered^ do not amount 
to 40i, but he fhall recover lefs at the Dfcretion of the 
Jujlices. 

The Award of Execution (hall be by Writ, except 
it be in the Cafe of Death. And to have the Court 
to make their Judgment to be executed, a Writ de 
Executione Judicii lies^, whether the Judgment wasia 
a Court Baron, (that is, in the Court of any Lord, in 
the Hundred, or Qounty Court, by ff^rit of Rights or 

• F. N. B. 20. 
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WiiftiHes^ or by Plaint without Writ) or in a Court of 
Kecord ; and this Writ (hall be directed to the Bai- 
fefF, if the Judgment was in the Hundred, or in the 
Court of any Lord \ to the Sheriff, if it was before 
him in t4te County Court ; to the Juftices themfclves, 
if it was in a Court of Record. And the Writ is a 
jfujiicies. The Form is. The King^ ^c. IVe command 
you J that without delay ^ you caufe Execution to be done^ 
of the Judgment lately given in your County (or the like) 
of a Plaint which lately waSi ^c. 

CHAP. IL [b] 

Of Pleas of the Crown. 

V 

H^c mihi di£ia femel totis harentia feSlis^ 
Ne rerum feriem Jcindere cogar^ erunt. 

ALL Aftions ferve either meerly 16 draw fome 
new Thing in Suit, or to defeat fomeihing which 
hath pafTcd in a Suit before. 

The firft are Pleas of the CrowHy or Common Pleas. 

Pleas of the Crown^ which are to punifh fome Of- 
fence : where * the King's Bench is the proper Court, 
and the ** Marftialfea is their Prifon. The "^ Prifoner 
there fliali be impleaded in every perfonal Adion by 
Bill in this Court, in the Cuftody of the Marfbal, and 
not elfewhere. But fo it is not of "* a Prifoner in the 
Fleet. 

The Pleas in the King's-Bench are holden before 
the King himfelf 5 and therefore the Form of a Writ 
returnable there, is ^ put by Pledges ^ &c. B. that he be 
before usy wherefoever we Jhall then be in England. 
Prerogative. 

Pleas of the Crown for the King, are by way of 
Indidtment, or Prefentment, for any Offence whatfo- 
cver, as Treafon, Felony, Maihem, or although it be 

• Plowd. 320. 4 Ittft. 71, *• Dyer, 297. a. * « 

Inft. JZ3. 4 Infl. 7it 72. ^ 27 H. 6. 5. il £4.4. 3* 

* 2 Init, 22. 4 Inft. 76* 
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but Trefpafs. And therefore Indidment is as 
tion of the King ^ without which the King m\ 
take Suit by reafon of a Wrong done principall 
another ; but of a Wrong done to himfelf, wl 
another hath no Aftion, but the King, he may. 
Offences to the Public, (hall be puniQied only 
Suit. 

For this Reafon the King may pardon them, 

is to fay. Offences to the Public, wholly, the othci 

much of them as belong to him, and the F( 

ture, Fine, &c. 

Stages. 

Vide iQ Ed. 3. cap. 3. He that bath a Pard\ 
Felony^ Jhall find within three Months^ before the 
'and Coroner^ fuficient Mainpernors of his good Ahei 
ctherwife it Jhall be holden void. 

Vide 14 Ed, 3. cap. 15. A Pardon of Felony 
id to a Man, but where the King may do it, favi) 
[69] Oath of his Crown j Jhall be holden J or none. 

zy Ed. 3. cap. 2. In a Pardon of Felony^ the 
gejlion itfelf and the Name of him who makes thi 
gejiion, Jhall be comprifed in the Charter. And 
Suggeftion found untrue^ the Charter Jhall be difallowi 

13 R. %. cap. I. No Pardon of Murder, the 
of a Man killed by Await, AJfault, or Malice pn 
cf ^reafon, or the Rape of a Woman, fljall be all\ 
. except the fame Murder, Death of a Man killed 
^ait, Affault, or Malice prepenfe, Treafon^ or Raj 
Jpecified in the Charter. 

An Indiftment, is when a Jury of twelve at 
upon Enquiry for the King, find a Bill, fetting 
fuch an Offence to be true. The Form is. The 
frefent, that, &?r. or the like. If they do net 
Bill preferred to them to be true, the manner 
tfndorfe upon it Ignoramus. 

Every ftrong Sufpicion of fuch an Offence, akh( 
it be in the Cafe of Felony, which appears of Re( 
hath the Force of 411 Indi^mcnf \ as in Adiop 


^ 7 Ed. 3, 3J4. b. 
^n, H. P. C. J 50, 151*. 

6 


' 31 Ed. 3. Fitz. rnditemeo^ 
Z, Hawk. PI. Cor, 21 1, ?I2, 21^ 
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jfpafs for carrying away of Goods, if the Dcfen- 
it pleads not Guilty, and is found Gililty j in Ap- 
1^ of Murder, &c. if the Plaintiff after Declaration 
Nonfuit; but fo hath not the Return^ of theShe- 
F, as where he returns, that one hath made an £f- 

of Felony. 

Upon Indiftment the Party (hall be arraigned, that . 
put to anfwer by the King, and Ihall be tried by 
rtbcr Jury ; which, in Cafe of Felony, Treafon, or 

like, where Life is to be loft, we call the Jury ot 
fe and Death. 
Between Party and Party S the Pleas of the Crown 

by way of Appeal in Felony, of what Nature fb- 

' it is, or in Maihem ; for in Cafe of Petit Trea- 

Appeal lies, but not of High Treafon K 
The Form is. The King to the Sheriffs Greeting : If . 
' the Brother and Heir of B. fhall make you fecure^ 
u then Attach J. 5. late of 5. in your County, Gent. 

his Body according to the Law and Cuftom of our 
talm of Englandj fo that you may have him before us 
nfuch a Day) wherefoever we fhall then be in England^ 
^anfwer to the aforefaid A. of the Death of the afore- 
idB. late his 'Br other t whereof he appeals him. JVit^ 
fi, &ff. So it fhall be to anfwer for a Robbery^ and 

Peace of th^ Lord the now King broken^ or for a 
'AbttUy and the Peace of the Lord the now King broken^ 
^irefore he appeals him. 

Statutes. 
Vide. I H. 4. cap. 14. No Appeal pall be . fued in 
hrliament. 

In both, that is to fay, in Indiflments and Appeals, 
^e Original ^ Procefs is a Capias^ viz. Procefs to im- 
?ftfon him, and (if he be not taken, nor will render 
itnfclf ) ProQcfs of Outlawry, that is, to be out of the 

\aU, 4. 10, 2H. H.F, C. 149* 221. J 2 Ed. 3. 28. b. 
^' H. P. C. 151*. ««^PIowd. 476. An Appeal, as well 

?. ^" Indidlment againft the Acceflary, fhall be that he received 
m againft the Crown and Dignity of the King. » Dyer. 

50. a. b. m Britton per Stamf. 6j. in Appeal of Death. 

* ^ff- pi. 81. in Indiament of Death. 18 Ed. 3, 20, That in 
f^fm of Maihem Capias lies the firft Day, 

P 4 Pro* 
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£b] ProtCiSlion of the King and bis Heirs -, for at the Coi 
mon * Law, no Procefs of Outlawry lay, but wf 
the Writ was Vi et ArmiSy as in Trefpafs, Confpin 
&c. and the reafon why it lay in fuch Cafes is, 
caufe they are Ads founded on the fole Wrong of tl 
Defendant. 

The Form of the Capias is. We ccmmand ycuy tht 
you take J. S. cf^ l^c. if be be found, Cffr. and him f of e^ 
/y, i^c. fo that you may have his Body before us (\ 
fuch a Day) wherefoever we fball then be in England^ 
anfwer A. of the Death of C, (or of the Robbery^ 
or of MaiheWf i^c. as the Cafe is) vi^hereof he 
feals him. 

The Form of Procefs of Outlawry, viz, the 
gent is. We command you^ that 'sou caufe J. S. late 
fc? r. to be called from County to County ^ until according 
■ to the Law and Cuflom cf our Realm of England 
is Outlawed^ if he do not appear \ and if he appear ^ ti 
that you take him^ and fafely keep him in our Prifon^ 
that you may have his Body before us (on fuch a 
wherefoever^ &?c. to anfwer^ iSc. as above. 

In ^ Treafon, and the * Death of a Man, there 
be but one, (be the Offence Murder or Homicide;) 
other •* Felonies, (as in Burglary, Robbery^ and Lai 
* ceny j two ; in * Maihem, three Capias^ % before the Pn 
cefs of Outlawry. 
Statutes. 

5 Ed, 3, cap. 13. Stat. i. An Outlaw who wiUre^ 
verfe the Outlawry^ by reafon of the Imprifonment tefti 
fed by the Sheriffs or the like^ fhall render himfelf to 
Prifony and upon a Scire Facias againfi him^ at wbefk 
Stiit^ &c. he fhall have Averment^ that he was not- im 
Prifhn at the Time j fo fhall the King's Serjeant and his\ 
Attorney have^ where the Outlawry was at the King^Sf 
Suit. ' > 

1 Hf ^- cap. 5. In every Original Writ of AilionA 
Perfoftali Appeals and Indiilments^ wherein the Exigeni: 


■ I 


* Pod. 73. a. ^ Bro. Procefs, 149. « 8 H. 5. 6. b, 

20 Ed. 2, Fiiz Cofone, 234. 20 Ail' pi. 8/. * Bro, 

Proc. 149. « 8 H. 5. 6. b. 20 £d. 2. ubi fupra. 
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JbaUhe awarded j Additions Jhall he made of the Eft at e^ 
Degree^ or Myftery, and of the Town, Hamlet, or Place^ 
and County where they dwell-, otherwife the Outlawry 
pronounced Jhall be void. And the Writ or IndiSiment 
may be abated by Exception of the Party. But it fhall 
not abate by Surplufage of Additions, viz. Perfonals, which 
vary frtm the Records or Deeds. 

. 6 H. 6. cap. !• Before that the Exigent /hall ijjue 
agaiffft any Perfon upon Indiilment of Treafon, or belo^ 
ny, in the King*s Bench, a Capias floall ijfue to the She- 
^iff of the County where he is named in the Indi^menty 
returnable at lea ft fix Months after. 

Every Exigent or Outlawry before the Return of fuch r^^-i 
Writ\ fhall be void. This was to endure fo long as it fhould 
pleafe the King. 

8 H. 6. cap. 10. In every Indiifment or Appeal of 
Treafon, or Trefpafs before Juftices of the Peace, or other 
Gommiffioners, a fecond Capias /hall tffue before Exigent to 
the Sheriff of the County where by the IndiStment he is 
fuppofed to dwell. This fecond Capias /hall contain the 
Space of three Months, where the Counties are holden 
from Month to Month, of four Months, where they are 
holden from fix Weeks to fix Weeks. And by this^ it Jhall 
he commanded to the Sheriff to take his Body, if, fsfr. 
and if he is not to be found within his Bailiwick, then 
' to make Proclamation for hiy Appearance before the Ju" 
fiices in two County Courts before the Return of the Writ. 
Every Exigent or Outlawry in other manner fhall be 
void. 

10 H. 6. cap. €. Accord, where fuch IndiSfment or 
Appeal is removed into the King^s Bench or elfewbere^ by 
Certiorari, or otherwife^ 

No Man in Cafe* of Treafon, nor the * Princi- 
pal in Felony, nor the Acceffary after the Attainder 
of the Principal, nor the "" Defe-ndant in a heinous Mai- 
hem is bailable, that is to fay, he fhall not be deli- 
vered out of Cuftody, altho' he will find fufficient 
Sureties to anfwcr to the Aftion. 

* Wcftm. I. cap. 15. 2 Tnft. 189. 11 Co. 29. a. ^ Stamf, 
P* C. 71, j%. « 6H. 7* I. b. 

In — 
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In ^ other Cafes they are bailable upon fuffici 
Surety ; which, in refpeA that he is delivered into 
Hands of his Friends, his Sureties, is called Bail -, 
in refpeft that they take him into their Hands, it i 
called Mainprizc ; and a * Writ of Mainprize lies 
bim to be bailed in fuch Cafes. 

The Form of the Writ of Main- prize is, // isjhewi 
to us on the Behalf of IV. (reciting the Caufe for which 
is in Prifon) JVe command you^^ that if he is detained in t 
Frifon aforefaid for the fame^ &c. and on no other Oc 
tafion^ and will find you fufficient Mainfirnors^ who wi 
he Mainprize to have him before^ &c. to ft and to Rigi 
touching the faid Theft (or the like) according to the 
and Cufiom of our Realm of England^ then in the mei 
time caufe him the faid IV. t-o be delivered from the 
Frifon iy the Mainprize aforefaid^ &c, and have then 
the Names of the Mainpernors^ &c. 

The Entry of Mainprize is. A, B. C. D. E. and F^ 
ferfonally here in Court were Mainprize for J. S. of <?, 
Teoman^ to be before the Lord the King (on fuch a Dof^ 
wherefoever he Jhall then be in England^ to anfwer to G. 
[b] //, of^ &c. whereof he appeals him^ viz. each of tht 
Mainpernors aforefaid^ under the Penalty of 20 I. (or the 
like) which faid Sum the fame Mainpernors have acknow^ 
ledged^ and every of them by himflf doth acknowledge^ t» 
be made and levied of his Lands and Goods, to the Ufe (f 
the f did Lord the King, if it fhall happen that the aforc'^ 
faid J, 5. do net appear perfonally at the aforefaid 
(Day.) 

Statutes. 

Weftminfter i. cap, ig. Perfons outlawed^ fuch as 
have abjured the Realm, Pr overs, and fucp as be taken 
with the Mainer, Prifon- breakers. Thieves openly defa- 
med and known, Appellees by Provers (during the Life of 
fiL b Provers) ij they be not of good Fame, tioufe-hwrners^ 
Counterfeiters of the King^s Seal or Coin, excommunicate 
Perfons, manifeft Offenders and Traitors, are not reple^ 
- v able. But Perfons indiSed of Larceny by Inquefts taken 
before Sheriffs or Bailiffs, or for light Sufpicion, or for 
Petit' Larceny, or arraigned of receiving Thieves or Fe- 

^ Plowd. 67, • R N, B. 249 g. 
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•(wr/, or of Commandment J or of Farce^ or Aid of a Velony 
^ant^ or accufed of other ^refpafs for which a Man Jhall 
W lofe Life or Member^ and an Appellee by a Prover^ , 
^'4fter the Death of the Prover^ if he be not an open defa^ 
' md thief ^ is repleviabk. 

This Statute recites that^ at the Common Lawy thofe 
\v)ho were taken for the Death of a Man^ or by the Com- 
^nandofthe Kingj or the JuJiiceSy or for the Forefty are 
^'not repleviable. 

I The Acceflbry in * Felony or * Maihem (for ^ in 
^Treafon there arc no Acceflbrles, for all are Principals) 
' fiiall not be compelled to anfwer until the Attainder of 
^all the Principals by Verdid, Outlawry, i^c. *and 
haltho' it be by betaking him to his Clergy, « or by Ab- 
' juration. So that if the Principal • dies,* or hath his ' 
^ Pardon, or jf • two are indided, the one as Principal, 
■ the other as Acceflary, and the Principal is afterwards 
^ attainted of another Felony, and hanged, the Acceflary 
I ihall be difcharged. And if one of the*" Principals be 
f XiOi attainted, the Acceflary fliall not recover Damages 
^ againft the Abettors, for he is not legitimo modo acquie- 
f tatus. 
^ Statutes. [71] 

Wcftminftcr i. cap, 14. No Exigent Jhall ijfue againji 
\ the Acceffary in Appeals ^ until the Principal be attainted. 

In Cafe of Life, upon Indiftment or Appeal, 'the 

, Defendant may have many Pleas in Abatement, whe- 

ther they be Matters of feveral Natures (that is to fay, 

^ne triable by Record, another per Pais, as that the 

Appeal was purchafed pending another, and alfo nul tiel 

^ Vilk^ Hamlet, of Place known out of the Town or 

Hamlet, as C, whereof the Defendant is fuppofed to 

' ^c) or Matters all of the fame Nature, triable by the 

Country, as that his Name is fVilliam^ where he is 

named in the Appeal John^ and alfo nul tielViile^ &cc. 

or that the Party, who is fuppofed by the Appeal to 

* 4t)Ed. 3 42. *» 41 Ed. 3. Fitz. Trefpafs, 199, « 3 

Jj- 7- 10. Co. Litt. 57. a. b. 2 Inft. 183. 3 Inft. 138, ^ 4 

^Q-'Va. b. «2iH,7. 3i.b. *"3H.7. 12. b, « 12 Ed. 2. 

ftz.LVrone, 378. ^ Dyer, 120. b. ^ Stamf. PI. Cor. 

I .^2. ^ H, 6. 1 5, z Hawk. PI. Cor. J9$. Ace. ^ ^2 Ed. 4. ^g, b. 

be 
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be killed, was dead fuch a Day which was two Yeari^j 
before the Appeal commenced, or that the PlaintifTis a*l 
Baftard, of (if the Wife brings an Appeal of the j 
Death of her Hufband) nieni ungues actonple en hrft^- 
Matrimony. 

Alfo he may plead in Abatement and over in Bar, \ 
or take the general Iffue alfo \ as • Mifnomcr of him, f^\ 
nul tiel Villey md as to the Felony not guilty ; but he 
fhall ^ not plead a Releafc, and as to the Felony not 
guilty^ for by the Rcleafe he hath in a manner confeflfedf 
chc Felony. Alfo he ^ may plead a Matter in Bar, antf j 
upon that found againft him, then he may plead Ndf i 
Guilty^ altho^ he hath not pleaded it before. 

The Defendant ** may challenge 35 Jurors without \ 
ihewing Caufe^ which is called a peremptory Chal« | 
lenge. 

Statutes. I 

22 H. 8. cap. 14. made perpetual 32 H. 8. cap. 3. 1 
He that is arraigned €f Petit Treafin^ Murder j or Fe-^ \ 
lony^ jball not challenge ^peremptorily above the Number of j 
twenty. . 

33 H. 8. cap, 23. Peremptory Challenge Jhaltnot he . 
allowed in Cafe of Higb-Treafon^ or Mifpri/idn of Treafon. ! 

' ' The Tales here may be a greater Number than the 
principal Pannel, as 40 Tales^ or fo many as the Coure 
Ihall award, and this is in refpefb of peremptory Chal- 
lenge. 

After Acquittal a Man fhall never be drawn in 
Queftion for the fame Offence again ; and therefore up- 
on an Indiftmcnt of Homicide or Murder, the Jufti- 
ccs ufed not (according jo their Difcretion) to proceed 
to Arraignment until the Year and Day be pafied, for 
othcrwife if he fhould be acquitted upon the Axraiga- 
ment, the Party (hould lofc his Appeal «. 
[b] By the Judgment, viz. where a Man is convided zl 

• 4H. 6. 15. •* 22 Ed. 4. 39. b. 7 Ed. 4. 15.8. Per 

Markham contra. 2 H. H. P. C. 256. contra. V. 2. H. P.O. 
196. 7. « 22 Ed. 4. 39. b. 2 H. H. P. C; 255. b. ^ St. PI, 
Cor. 157. b. Dr. &Stud. 1. 1. c. 8. Forrcfcae, cap. 27. Co. Litt. 
156. b. 3 Inft. 227. ^ 14 H. 7. 7. * 22 Ed. 4. Fitz. Coroac, 
44. But now f(^ Stat. 3. H. 7, cap. 1 « 2 H. H. P. Ci zzq, 249. 

the 
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1^ Suit of the King, or in an Appeal (which Judg* 
ncDt or Conviftion is called Attainder.) 

1. ^he Blood Jhall be corrupted ; fo that a •.Reraaindcir 
[Jjmlted to bis right Heirs may never take efFedt. The 
* cldeft Son (who is attainted of Felony in the Life of 
ihls Father, and furvivcs him) or his * IjQTue (if iie die 
[before) may not inherit, and alfo fuch Attainder is an 
I* Impediment that the. youngeft Son in fuch Cafe fhaU. 
[fiot rnheht : But the Lord (hall have the Land by 
lEfcheat. Otherwife it is, if the ^ elded Son (fo attaint* 
\-tA) die .without IfTuc in the Life of his Father, that is to 

I fey, the younger Son (hall have it by Defcent. 

2. His Wife ^ Jhall lofe her Bower ^ altho' her Hufband 
I jUiened before the Offence committed. 

Statutes. / - > 

1 Ed. 6. cap; 12. Notwitbjlanding the Attainder of 
I <«)r for Petit Treafon^ or Felony^ the fVife Jhall have 
Dower, 

S^ ^ Ed. 6. cap. 11.^ ^he Wife of a Man attainted 
^f any 7reafon fhall not have iXower of any of his Lands t 
\ wbiljt the Attainder Jiandetb in force. 

i. In Felony^ the Land which he hath in Fee fhall be 
forfeited ^ to the Lord^ be it in Petit Treafon, or pthcr 
Felony, and at whatever Time after that he is attaint- 
cd J fo that ' the Lord may have .a Writ of Efcheat be- 
fore Execution. And ^ Land purchafed or defcended 
: after Attainder (hall be forfeited to the Lord. But * 
where the Perfon, attainted is feized in right of his 
Wife, the King fhall have the IflTues during the Life of 
the Hufband. 

But ° none of thcfe three hold placp in Sorcery, So- 
domy, Herefy ; that is, the Land, or Dower, fhall not 

* 37 H. 8. B'O. Done, 42. *» zz H. 6. 58. ^ Dyer, 48, 

pi. 16. ^ •* 22 H. 6. 38. Bac. Elem. fo. 141. St. PI. Cor. 19c, 
nob. 334. * Dyer, 48. ibid, i H. H.P. C. 356, 7. Hob. 

334. Co. Litt. 8. a. Cro. Car. 435. W. Jone , 34. *" Co- 

Litt. 37. a. 41. a, 8 Dyer, 140. pi. 42. ^ zz AfT. pi. 49 

Bro. Efchear, 14. * St. PL Cor. 198. a. ^ 48. Ed. 3. 

2. b. A3 Ed. 3. Fitz. Corone, 327. " See the Statute 2 H« 

5. cap. 7. now repealed, which gave the Forfeiture of I^nd in Cafe ; 
of Herefy, by which it fccms that na fuch Forfeiture w.as at the Coca - 
ffion Law agaifiit 5 Rich. 2. Fiiz. Trial, 54. per Belknap. 

I there 
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there be forfeited, nor the Blood corrupted, becaufe 
Offences are fpiritual, and Ecclefiaftical Judges procec 
upon them. 

Execution may be by Commandment of the Juc^ 
without Writ. 

A Woman " that is enfient (that is quick with Child 
but not privement enfient) the Trial of whom ^ fhall 
by a Jury of Women, and the Writ in that Cafe is* 
called a Writ de ventre in/piciendoj fhall for ^ once, and 
no oftener, be refpitcd Execution ; but it is no Plea 
upon her Arraignment, to fay that fhe is enfient, bo 
Ihc fhall anfwer to the Felony. 
Prerogative. 

Thefe Things following are proper to Indi6lment$. . 

^ In Indiftmentof Treafon, or Felony, otherwifc ini 
[7^ J Appeal, the Party upon his Arraignment is not allowed- 
Counfel if he denies the Faft ; for * either his Con-i 
fcience will force him to fay the Truth, or otherwifc 
by his Geflurc, Countenance, or Simplicity of Speech, 
that may be difcovered, which the artful Speech of hi* 
learned Counfel will conceal, or give colour to. Alfo ^ 
he himfelf can better anfwer to the Faft ; but if he 
pleads Sanftuary, or any other Matter in Law, then he 
fhall be allowed Counfel *. 

In an Indiftment of Felony, if the Defendant confels 
the Indidtment, he may impeach others of the fame Of- 
fence, in which Cafe he is called an Approver. Such ^ 
Approvement may not be but in Felony, or Treafon^ 
and there viz. upon fuch ^ Indidment, altho' it be after 
Not Guilty pleaded, yet before Verdid he may become? 
an Approver ; but upon an ^ Appeal a Man may not be 
an Approver, nor except that he confefs • the Felony 
before the Judges, Which Confeflion ought to be up- 
on an Indidlment ^ precedent (fo that the Judges may 
at any time give Judgment againft him) not upon an 
Arreft for Felony. Alfo * he may not approve one who 

» 22 Aff. pi. 71. o 22 AfT ibid, p 23 Aff. pi. 2. ^ gEd. 4. 2, 
• St. PI. Cor. 151. b. * iH.7.23. V. 2. H. P. C. Aoo. &c. •9 
H. 6. Fitz. Corone, 231. ^^ i H. 7. 5. b' ^ 43 AiT. 39. 3 M. 
129, ^ I H. {;. Fitz. Corone, 441. 3 H. 6. 50, ci. 3 M. 

129. f St. PL Cor. 143* c. 3 Inft. 129. « St. rl. Cor. 143. 

received 
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leceived him, for it ought to be of fuch an Offence as 
K bimfelf did with the other and not one who abetted 
pim, and procured him to do the Felony, ^ for he may 
pot acknowledge that he himfelf did it, inafmuch as he 
^nnot abett himfelf. 

i And if he ^ pijove his Appeal to be true, the Kings of 
pdiis Realm have ufed to pardon him for his Life, and 

ly banifh him. 

The Trial here (hall never be by Joinder of Coun- 
ies ; and ^therefore an Indidment that one hath given 
a Stroke to J. S. in one County, of which Stroke he 
died in another County, is not a good Indidment, be- 
caufe it may not be tried, inafmuch as the Counties 
may not join in an Indiftmcnt. And therefore before 
the Statute 2. and 3. Ed. 6. (which altered the Law in 
this Cafe) the Cuftom was to carry the Body into the 
County where the Stroke was given; bucotherwife it is 
b an Appeal. 

Upon an Indidlment of Trefpafs, the Procefs * is 
Fenire facias^ becaufe he (hall be fined thereupon, and 
Dijiringas. 

The Form of the Venire facias is, ^he King to the 
Sheriffs &c. We command you^ &c. ibatyou omit not by 
reafon of any Liberty^ but caufe to come A. B of C in the 
fittdCountyj Teoman^ before^ &Lc. to anfwer unto certain 
Articles againji the f aid A. prefented^ &c. (and recites the 
' Offence) whereof he ftands indiSted. 

* But if upon the Venire facias ^ or Vifiringas^ it be 
returned that the Party hath nothing by which he may 
be attached, three C^^wV (hall iffue (not Dijiringas in- 
. finite) and Procefs of Outlawry. 

Statutes. ^ 

14 Ed. 3. cap. 4. Stat^ i. ouJIs the Prefentment of 
higUfbery. 


^ 10 Ed. 4. 14. * St. PI. Cor, ibid. ^ ^h. 7. i9. 

Fitz. Corone, 60. 6H. 7. jo. * F. N. B. 92. Old 

Book of J. of Peace. Vide Raft. Entr. 198. b, chat upon fuck Venire 
facias the Sheriff returned Nihil habet per quod, &c. by which it 
feeois that this Venire facias is bm in Na;ure of an Attachment, 
MUIL Entr. ibid. . 

. . 25 Ed. 
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25 Ed, 3. cap. 14, Stat. 5. The Procefs upon an 
diSment of Fe'orrj^ before Jujitces of Oyer and Termii 
jhall be two Capiases and Exigent, 

4 H. 4. cap. 2. oufis the IVords Infidiatorcs Viar^ 
I'^J & Dcpopulatorcs Agrorum in all IndiSments of Felony 

37 H. 8- cap. 8. yiny IndiSfment which wants * 
Words^ with Force and Arms^ Swords^ Staves^ &c. 
any of them^ fhall be good. 

25 Ed. 3. cap. :?. Stat. 5. No IndiSor (hall be put k 
Enquejis upon the Deliverances of the IndiSees of Fe^ 
or Trefpajfes^ if he be challenged for the fame Caufe. 

Vide Wcftminfter i. cap. 15., Felons which openly 
of bad FamCj and will not put themfelves in Enquejis^ c 
cerning Felonies at the Suit of the King^ fhall be put 
Jlrong and hard Pain. 

Vide Magna Charta, cap. %g. A Peer of the Reah 
upon IndiSiment of Treafon or tekny, fhall be tried by 
Peers. ^ 

20 H. 6. cap. 9. A Dutchefs^ Countefs^ Barone^ 
fbarried or not married^ fhall be tried in fuch Cafes 
Peers of the Realm. 

26 H. 8. cap. 13. Any Offence (heretofore made Trt 
fon) done out of the Limits of the Realm^ fhall be, inquin 
by twelve Men in fome County to be appointed by Comnuj 

Jion^ and upon every Indictment certified in the Kinfi 
Benchy fuch Proofs fhall be had as if it was found to 
done within the Realm. 

He who is reftdent beyond the Sea may be outlawed 
High Treafon. 

5 & 6 Ed. 6. cap. i r. Accord^ in the fame Wor 
with Provifoy that if fuch Outlaw yield himfelf to th 
Chief Jufiice of England within a Tear, he fhall be ad^ 

. piitted to his Traverfe, \ 

28 H. 8. cap. 15. AHTteafons, Felonies, Robberies 
Mutders, and Confederacies, committed within the Jurif 
diff'on of the Admiral, fhall be inquired and determined 
if they were done upon Land, by Commiffton direiled to t 
Admiral and three or four others afftgned by the Chancellor, 
in the County limited in their Commijfion. 

32 H. 8. cap. 4. Treafons and Mifpriffons of Trea/in] 
in fVaks and the Marches thereof, or within the Realm,\ 

whert 
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' ^bere the Kin^s Writ doth not run^ fbaU he prefenhi and 
tried in the fame County by Commijfion of Oyer and Ter- 
miner. 

35 H. 8i cap. 2, ^reafon and Mifprifton of Tre'afoh 
lidone out of the Realm^ fhall Ire inquired^ heard y and de- 
fermihed in ihi King^s Benchj by a Jury of the County 
'where the faid Bench fhdll Jit ^ or by Cofnmiffioners in fucb 
County as the King fhall appoint: 

1 & 2 P. & M/cap. 10. • M trials for High-Treafoh 
Jhall be according to the Courfe of the Co'mmon Law^ and 

^'of otherwife. 

Vide 33 H, 8. tap. 20. He 'iidho ^flodl fall to X.unacy 
after his Attainder^ CdnviSIion^ or Conftffion of High- 
Treafon^ fhall be exeiutedy notwithftanding the fame. 

29 Eliz. cap. 2. JNo Attainder of tiigh-Treafon, (fot 
'which the Party has bien executed) Jhall be r ever fed for 
Error by his Heiri or any claiming under him. 

33 H. 8. cap. 23. Upon Confefpon of Mfprijidn of [7^1 
Treafon or Mitrder before the King's Coicrifely or any three 
bf them, or if they nfehemently fufpefl oHe . of fucb an 
Offence^ it fhall be inquired^ beards and determined^ ly 
Commiffion out of thi Chancery iH the Coitnty or Place li- 
tnited by the Commiffion:^ by fuch lawful Perfons as fhall be 
returned by the Sheriff or. Officer who bath the Return. 

2 & 3 Ed. 6. cap. 24. In IndiSment of Deaths or 
Appeal of Murder^ the Trial thereof may be tn the County 
whtte the Dtdth is^ that is to fay^ altho* the Stroke or 
Poifoning ^as ir^ another CouAty. Alfo ah Acceffar) rh one 
County \to Murder or Felony done in another^ may be in- 
*di£led and tried in the County iJobere hi is acceffary. 

Where the King takes upon him the Suit by reafon 
faf Con tempi: ; as if ^ * Mdn beirig fent \Vith Money td 
ferve him in his Wars, will nbt cbme^ bat fpoils arid 
waftes the Land and Goods of othei* Men, and does 
bther tiniawfiil Afts : or if the Sheriff ^ awards i Nori- 
fuit after that he hith recorded the P^rol in taking of 
Beads by the Pone in Bank^ or the like ; the *" Prdcefl 
is, Pone per vadios &? fahos Plegios (which is called an: 
Attachment) and Dijiringas ; but if a Capias ifluc ia 

. « a Ed. 3*. 29. »» t; Ed. 3. 5. b. « Vide Stat. 18. Ed- 3,. 

Declar4t4 de Exigcndis. • - 


226 THE THIRD BOOK 

thefe Cafes at firll, and the Party be taken by it, 
{hall be difmifled, becaufe he fliould be by Pledges. 

* Upon Nihil returned to the Attachment or 
trefs, there (hall always afterwards iflue a Capias {x 
therefore it is called continual Capias) but not Pn 
of Outlawry, altho' that the King in many Cafes 
have a Fine : But ^ Outlawry lies not, unlefs it 
given by a fpecial Statute, except where the Indidtou 
or the like, fuppofes Force. 
Statutes. 

1 8 Ed. 3. Stat, de Declarac. deExigendis. Recei\ 
of the King^s Monty ^ or of bis Money which they take 
People J and detain them ; thofe who tranfport Wool 
out being cocketed^ or paying the Cufiom^ or Subfidy ajfej 
and the Cujiomers and Troners that fuffer them 5 
Minifters, who receive the King*s^ Money ^ and retain 
fame-y Confpiratorsj and Confederators^ and Maintaii 
of falfe parrels ; thofe that bring Routs into the Prefe 
of JuJiiceSy or others the King^s Minifters^ in jijBfray of 
People^ fo that the Law may not be done ; and thofe 
come into their Company \ they which bring in falfe 
ney in^deceit of the People : yigainji all thefe^ in cafe tl 
may not be found nor brought in to anfwer by Atiacl 
or Diftrefsy the Exigent Jball ijfucj and not againfi 
other. 

18 Ed. 3. cap. 5. Stat, 2. No Exigent Jball 
where a Man is indi£led of ^refpafs^ if it be not agaix 
the Peace^ or of Things contained in the faid Stat. l\ 
Ed. 3. dc Declar. de txigcndis. 

The King's Counfel in the Court of Star-chaml 
have Power to punifli Contempts, cfp^cially fu( 
which are of the greatcft Inconvenience, but not fu^ 
for which the Party fhall Jofe a Member. And " 
in they proceed by Englilh Bill *. 

Vide 3 H.- 7. cap. 1. The Chancellor ^ Treafurer^ 
rjj'j Privy-Seah or two of them^ calling to them a Bijbop^ 
a Temporal Lord of the King^s Counfel^ and the cbi 
Judges^ may examine Riots^ Maintenances^ &c» 


• 7 Ed. 3. 5, b. Stat. 18. Ed. 3. fnpra. 
< Ajate,69. b. • Vicb ifi^Car. i. c. 10. 


35 H. 6. 6, 

Vid( 


\u 


OF LAW. 227 

le 21 H.^. cap. 20. The Prefident of the Council 
h added to the Chancellor^ Treajurer^ and Privy- Seal. 
[ In pecuniary MulAs given by Statute, if the Statute 
lits any Part to the Party grieved, or to whofoever 
|jll fue for the King and himfelf, the Suit is called an 
formation. 
Statutes. 

I 4 H«-^7. cap. 20. Where a Manfues a penal Statute by 
Xmn to (jffraud the Suit of another j there the Party who 
bona fikk may aver that the Jirji Recovery^ or the 
^ BaVi was by Covin j except the Recovery was by Ver- 
upon the Point of the A£l. So of fuch covinous 
ikafe. 

27 Elii. cap. Hi jin information for the King upon 

Statute of Tillage y Jhall be brmght within five Tears. 

31 Eli2. cap. 5. None but the Party grieved fhall be 

reived to informj who for ofry Mifdemeanor hath been 

fitted to the contrary in any of the ^een^s Courts. 

fbe Offence fhall be laid in the County where it was 

Champerty i and certain others^ are excepted: See 

This Statute does not extend to Officers of RecorJ^ who, 
refpeS of their Offices^ exhibit Informations, 
Wbtre th^ Fm'feiture is to the ^een alone^ the Informa- 
or IndiSlment fhall be brought within two Tears \ 
'eto the ^een and. an^ one that will fue^ it Jhall be 
mght within one Tear^ except upon the Statute of Tit- 
[^ and the Statutes which limit a floor ter Tim. 
^,M Suits upon any Statute for ujingany unlawful Game^ 
concerning Bows and Arrows^ or Apprentices^ fhall be 
ibe ^ffarter-fefjions of the Peace j or at the Affizes^ 
^^h oTy &:g. or inquired^ heard^ and determined at the 
fz^i Quarter feffionSy or in the Leet within which the 
hce Jhall be done. 

29 Eliz. calpi 5i Upon an Information in the IGng*s 
^^K common Pleas^ or Exchequer y where the Defend^ 
^f is baildbkj or with Licenfe of the Courts may appear 
^ttorney^ at the Day contained in the firji Procefs he 
7 appear by Attorney ^ and fhall hot be put to put in 

Q^ 2 31 Eliz. 
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[74] 3^ ^y^z, cap. 10. fbe Statute of 2g\Eliz. Jhali 
expounded to extend only to natural horn SuhjeSs and Pi 
forts made free Denizens. 

Thefe Things following arc proper to Appeals. 

To an • Appeal of Felony. 

It lies againft a Feme covert without naming 
Hufband ; fo it ** is not in other Aftions. 

If the Defendant ^ pleads a Plea by which his Uk 
ihall come in danger, the Plaintiff (hall not imparl, ' 
ftiall anfvftr fedente curia. 

The Trial may be by ** Battle, at the Eleftion ;of 
Defendant, which fhall be herein in proper • Pcrfon. 

And hereupon the Defendant is reftrained that 
fliall not chufe Battle, but .fhall be tried by a Jury, 
there be any notorious Prefumption of the Faft in hii 
as that he ' broke Prifon, or efcaped and fled as he wij 
going to Prifon, or that he was ^ indifted of it. So 
Appeal of Murder, that he was * taken in the Aft 
a bloody Knife ; in Appeal of Robbery, that u[ 
frefh Suit and Hue and Gry he was taken with the Mj 
ner, piz^ having fome Money about him. So if tb( 
be any Prefumptionof Imbecillity in the Plaintiff, ** as 
he be maimed, an Infant, or the like. 

Statutes. * 

Vide 6 Rich. 2. cap. 6. f^jpra. oufts Battle in AppA 
of Rape. 

If a ^^ Peer of the Realm be Plaintiff in an Appej 
Battle fhall not be waged againfl him. 

The Defendant * being acquitted fhall have Judj 
ment to recover Damages againft the Plaintiff. And 
the Plaintiff" be not fufBcient, then the Common Li 
and common Reafon willeth that he fhould recover 
Damages againft tliofe who procured or abetted 
Plaintiff to purfue his Appeal. But thefe Dama| 

•i H. 4. 5. Sr.Pl. Cor. 62. a. * :i8 Ed. 4. 4. « ,22 Ed 

4. 19. b. <^ See the Manner of waging Ba^ccle, and the pa 

forming of if, 1 H. 4. 3. 17 Ed. 3. 2. « 9 Ed. 4. '35. ^ i M 
pi. 6. 5 22 Ed. 4, 19. b. ^ 6H. 3. Fit2. Corone, 41 j 

FJeta, 1. 1, c. 3 1, pi, 2. ^ 22 Ed. 4. 20. ^ Thefioolc, whM 
is intided a Difcouife of the Cuiloxns of London^ fo. 1 3. But I i 
toot remember any Authority in this Points "' Kelwej, 27.8 

» Stamf. P.O. 167.0. : 

I . - ■ again! 
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inft the Procurers or Abettors were to be recovered 
the Common Law only by Writ Original, that is to 

y, by Writ of Confpiracy, and not otherwifc. 

Statutes, 

Vide Wcftminfter 2. cap. 12. ^ He that is acquitted 
n an Appeal or IndiSlment of Felony^ may have the 
etters inquired^ andjhall have a judicial Writ for his 
mages againji them. 

Vide 8 H. 6. cap. 10. He that is duly acquitted by 
dm upon an IndiSment or Appeal of Trefifon^ Felony^ 
Trefpafs^ Jhall have an ASlion upon the Cafe^ if the 
tUant is not fufficicnt^ againft him who procured the 
, and like Procefs jhall be as in a Writ of %refpafs 
b Force. 

An Appeal of Death, Murder, or Homicide, none 

ly have but the Heir only ; for the Huiband fhall t°4 

thave an Appeal of the Death of his Wife, but the 

D; the younger Brother of the whole Blood fhall 

ve the Appeal, and not the eldeft Son of the half 

rood, but the elder Brother of the whole Blood fiiall 

pve it ^ 

I Statutes. 

' Magna Charta, cap. 34. A Woman jhall not have an 

^eal of the Death of any other than of her Hujband. 
Gloucefter, cap. 9. No Appeal fhdl be abated fo foon 
heretofore •, but tf the Appellor count the Deed^ the 

^^i the Day^ the Hour^ Time of the King, and the 

n where the Deed was done^ and with what Arms 

'^as killedy the Appeal fhall fiand ; // Jhall not be 

'ated by default of frefh Suit^ if he fue within the Tear 

ipay. 

2 Ed. 6. cap. 24. Indiilment or Appeal lies in the 
nty where be died^ altho" the Foifoning or Stroke was 

another County. 

3 H. 7. cap. 1. He who is acquitted upon an IndiSl^ 
p/ of Murder^ or Homicide, or as acceffary, fhall not' 

^t large until the Tear and Day be paffcd *, within 
^hicb Time an Appeal may befued (if Clergy was not had 

) . ■ ' 

Plcta, lib, I. cap. J4, pi, 46, 47. ® Si. PL Cor. 59. a. b. 


^ 


I ^icca, ii 

r?^. 15. 
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before) and all Advantages fhall he faved^ as if the Jc^ 
quittal bad not been , 

Same Law againfi the Acceffary^ altbo" the Princi^ 
was attainted at the Suit of the King. 

In Appeal of Maihem, the Plaintiff fhall recov^ 

but Damages. j 

Prerogative. i 

The King in many of the Offences above fhall have % 
Forfeiture fometimes of his Land, fbmetimes of his! 
Goods, in * Poflfeffion or in Right, as Land whereof 
is ^ dificized, * Debts, Goods ^ for Which a Man is a( 
countable to him, or which were • wrpngfully taki 
from him, &c, otherwife it is. of ' Battery, « Trefpal 
in his Land, or the like, where he is to recovc^ 
but Damages. 

The Forfeiture of Land, or the like **, relates to 
Time of the Offence, be the Attainder by Outlawry, 
Verdi(5t, or otherwife ; of Chatties, (although it be i 
* Leafe for Years) to the ^ Time of the Conviftion, k 
that a ' Sale or Gift of them before, is good, for h< 
ihall "live upon themj for which Reafon, * after In- 
diftment, his Goods (hall not be removed out of hii 
Houfe, but fhall be in keeping of his Neighbours. 

In all Fprfeitur^BS of Goods, that is to fay, upon ai 
^ Indiftment de Fugam fecit, or if a Man** be takci 
with the Mainer upon a Robbery, or ^ tart7 the Exi« 
genr, the Town is charged with them ; and therefore 
' they may be feizcd in whatever Place they are. 
Statutes. 

1.7 5li Vide 31 Ed. 3. cap. 3. No Man^ or Town^ fhall 
be charged in the Exchequer by EJlreats of Jujiices, of 
the Chatties of Fugitives or Felons^ if they alledge thai\ 
another is chargeable. \ 

1 
» 29 Aff. pi. 63, ^ 6 H. 7. 9. '^ 29 Aff. pi. 63. 

* 50 Air. pi. 5. « 29 Aff. pi. 63.' f 29 Aff. ibid. 

« 28 £d, 3. 92. h 30 H, 6. 5. ^8 Co. 171. b. , 

■ ^ Co. Liu. 391. a. I 8 Ed 4. 4. ,8 Co. 171. b. °» Plowd. 

(58. * 7 H. 4. 47. Fitz. Corone, 83. Bro. Forfeiture, 10. ' 

** 5 H. 4. Fitz. Forfeiture*, 32, i" 3 Ed. 3. Fitz Corone, 

J47. ^ 22 Aff. pi. 81 J ' 22 Aff. ibid. 

Vide 
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Vide I Rich. 3. cap. 3. No Sheriffs £sff. or oiber 
Verfimy JhaU feize the Goods until Conviilion or Attainder^ 
m Paiftj &r. 

In Treafon and Felony % all that he hath for Life, 
ind his Chattels, fhall be forfeited. 

In Treafon ^ the Land which he hath in Fee of whom- 
foever it be holden. 
Statutes. 

26 H. 8. cap. 13. * Every Offender conviffed of High- 
Treafon^ iy PrefenPment^ Confeffiortj VerdiSt^ or Procefs of 
Outlawry^ jball forfeit to the King all his Landsy ^c. 
that be bath of any Estate of Inheritance in Poffeffton^ or 
ufe by any Right. 

5 8c 6 Edw. 6. cap. 11. In the fame Words ^ but 
that this Statute faith j which be batb^ (sfc. in bis own 
Right. 

33 H. 8. cap. 20. Upon Convi^ion of Higb-Treafon 
iy Parliament^ or by Courfe of Law^ the King Jball have 
asweUUfeSy Rights j Entries^ Conditions, as other Things ^ 
and Jball be deemed in aSual Poffefjion without Office. 

In Felony, all his Land, as well that which ought 
to Efcheat to the Lord, as other which he hath dif- 
punifhable of Wafte, viz. whereof he is feized in Right 
of his Wife, or the like, may be laid Wafte by the 
King, by. pulling down of Houfes, rooting up Trees 
there growing, digging up the Earth, &c^. 
Statutes. 

Magna Charta, cap. 22. The King fhall not have the 
Land of tbofe who are convicted of Felony^ but for a 
^ear and a Day^ and then Jball render it to the Lord. 

Prerogativa Regis, cap. 16. The King Jball have the 
Profits for a Tear and a Day, and afterwards fhall wajie 
fbe Tenements. 

+ A Felo de fcy that is, one who murders himfelf, 
fhaU forfeit only his Cl)atte)s, but hjs Land * (hall not 

• St. PI. Cor. 186. b. ^ Co. Litt 13. a. Bac. Elem. 131. 

^z AS. P'« 49» Sat. 25 E4. 3. De Prodic. which is in Affir- 
maoce of the Common Law. 3 Inft. |8, ig. * Dyer 288. b. 

• 3 E. 3. Fitz. Corone, 337. St. PI. Cor. 190. t B^c. 

Elem. no, 139. ** Britton, cap 7. Flera, lib. i. cap 36. 

3 Ed. 3. Fitz. Corone, 362. 22 Ed. 3. 256. Si, PI, Cor. 
10. c. Plowd. 261. 3 Infl. 5;. 

Ct4 ^ 
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be thereby forfeited, nor his Blood corruptcjd, nor 
Dower of his Wife 16ft, becaufe it is not any Atit 
der in Deed ; but he fhall * forfeit his Chattels R^ 
s^nd Feribnal, Debts, &c. and this Forfeiture (hall hai 
Relation to the Time of the ^ A6k in his Life, 'whi 
was the Gaufe of his Death. So that the Hufbi 
and Wife • being poflcfled jointly of a Term for Y 
if the Hufband drown himfelf, the Term is forfeits 
to the King, and the Wife; who furvives, (hall m 
havfe it, for the Title of the King is, the cafting "^ 
himfelf into the Water, which was before the Title 
the Wife by Survivorfliip. And this Forfeiture is 
ilrong to give this ', as an Exprefs grant, which d 
Hufband might have made, and thereby have barred hi 
Wife. 

He, , who kills a Man by Misfortune ^ or Mifadven^ 
turc, in the doing of a lawful ^ Aft (but riot* if A. and 
f b] arc fighting, and C. who came to part them be kilJi 
^ l}y any' of them, although it be without any ill Intent 
for this is Felony at the leaft, if it be not Murder ii 
him who killed him, becJiufe the Thing they were do 
ing was unlawful) or if it be in his "* own Defence^^j 
(which is called yjr Defendendo) if he ** run away as lonj 
as he could to fave his Life, for otherwife it is F< 
J lony in him, tho' the other purfue him, he (hall forfeit 

[ his Chattels, and is pot to his Charter of Pardon. '^ 

Statutes. \ i 

Gloucefter, cap, 9. See this hereafter in the Writ 

ofOdio ^ Ma. • • • • ' 

•■'■■-•■■• 

• 8 Ed. 2. Fitz. Corone, 426. 3 Ed. 3, Ibid. 301, 362. 
2? Ed. 3. ^56. St. PI, Coff, i83. j. ct Siamf. Pracrog. 46. a; 
8*H. 4. 2. Per. Tillefley. Plowd. 2.61. . ' Plowd. 259.; 

« Ibid- 260, 261, 3 Inft. 1J5. \ Plowd. 259. * Ibid. 

26b. '^ 2 H. 4. 18. 3 Ed. 3. Fitz. Coione, 302. Co. 

Lin, 391. a. 'a Inft.' 149, 316. .3 Inil. 57, Z20. * Flcta, L 
I. c. 23. pi. 15. Kelwey, 108. a. b. ^ Fleta, 1. 1.0.23. 

ph 5, ' St. PI. Cor.' 15: a. 3 Inft. 56. • ■* 14 H. 7. 2. 

15 Ed. J. Fitz. Corohe, 116. 2 Inft. 316, ^ 43 Aff. pJ. 

31. ' « 8"Ed. 2. Fitz. Corone, 389, But 'the Law is held other- 

wife at this Day, unlefs ihey were fever'd before the Accident hap- 
pened. I Hawk. P. C. dd T. Raym.'97. Hide, C. J. denied the Cafe 
Pfid.2; Fitz. Coroae, 3^89. to be Law. 

Where 
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Where any Thing, which hath not Reafon, kills a 
Tylan, as the "^ Wheel of a Mill, where a Man falls from 
a Bridge into the Water, and by thie Violence of the 
Water is carried under the outward Wheel of the 
Mill ; the Corn ** Mow- from which a Man falls and 
dies : this and all that * moves along with it is for- 
feited to the King ; as if A ^. being upon a Cart carry- 
ingof Faggots, and as he is binding them, he falls by 
the Motion of one of the Horfes in the Cart, by which 
lie dies, not only that Horfe, but all the other Horfes, 
and the Cart itfelf fliall be forfeited. And this is called 
ia Deodand. 

Goods confijk and waived belong to the King, if he 
* fei^e them before the Owner •, ftme Law where the 
Lord of the Franchife feizes them. Goods ^ confiflc, 
are fuch wherein a Thief (being attainted for Healing 
another Thing, for if it be for dealing the fame 
Goods, they are fajd to be forfeited, not Goods 
confilk) difclaims to have any Property. Waived, are 
fuch /Goods as the Thief, (but not he who commits 
a Trefpafs) waives. But if he, of whom the Goods 
were ftolcri do firft feize them (although it be not in 
twenty Years after they are ftoleri) or make frefh ^ Suit, 
viz. do all his Endeavour to take the Thief, whe- 
ther he be taken at his Suit, or not, and ^ con- 

vi6k him after upon an Appeal, he Ihall have thera 

• ,..1 ■ ^ . \ I . ■ ' 

again. 

S^^tutes. 

21 H. 8. cap. II. ^he Party Jhall have Rejiitution 
oft Goods Jlolen "witbqut frejh Suit^ if hey or another bj 
bis Procurement y give Evidence upot^^ the Ind Sment. 

As to Offences to the Public. 

He ™ that ftrikes a Man in Weftminfter'-Hall, or a 
"Juror in the Prefence of the Jufljces, (hall forfeit his 
Lands and Chattels. 

** 3 Ed. 3. Fitz. Corone, 348. « Fleta, 1. t. c. 2;, pi. 9. 

3 Inft. 57. I Hawk. P. C. 66, Sj. * ^ 8 Ed. 2. Fitz. 
Coroae, 397. 8 21 Ed. 4. 16. Dr. & Stud. 1. 2. c. 3. 

^ 3 Ed. 3. Fitz Coronc, 371. » 12 Ed. 4. 5. 5 Co. 

109. a. ^ 21 pd. 4. 16. ^7 H. 4. 43. §• ^ 41 

Ed. 3. Fitz. Corone, 280. Ante 29. b. and the feooks there 
cited, « 19 Ed. 3. Fitz. Judgment, 174. Ante 20. b. 

' '^ ' For 
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For • Mifprifion of Trcafon, the Profits of his 
during Life» and his Chattels. 

Upon ' Fugam fecit ^ tarrying ' till the Exigent, 
in ' Outlawry, his Chattels : A Leaie for Years as 
as Chattels Perfonal ; and the* Profits of Land, whi 
of he hath a Freehold ; but in this Cafe, the King 
not feize the Land itfelf, nor plough, fow, or 
it over ; and if tbe Outlaw makes a Feoffment, 
Feoffment is good, and the King after this (hall n< 
have the Profits : neither (hall the King have a Thingi 
fixed or annexed to the Freehold, as a Furnace, Win* 
dows, or the like. 

In " Ufury, the Offender (hall forfeit his Gi 
which he hath at the Time of his Death, that is, bj 
the ancient Law. 


[76] 


CHAP. III. 
Of Common Pleas. 

COMMON Pkas^ are fuch as are to Remedy any; 
Wrong, where the Common Pleas v* is the pro- 
per Court, and the ^ Fleet is their Prifon, and alfo 
the Prifof^ of other Courts, viz. the Chancery and £x^ 
chequer. 

Tbefc Pleas arc holden before the Juftices, aodj 
* therefore the Form of a Writ returnable there is, I 
^bat be be before our Juftices at Weftminfier^ C^c. and 1 
the Records there are ftiled, Tbe Records of tbe Juices 
of tbeBencb ; the Records of the King's Benph arc Ailed^ \ 
f be Records of tbe King. * ' ' -^ 

I 
I 

• St. PI. Cor. 37. c. & j8. tbe Land ftiall be forfeited^ hot 
fome fay he holds Opinion, that the Profits only fhall be for- 
feited. 6 Ed. 6. Bro. Ticafon, 19. agrees that the Profits of 
the Land fhall be forfeited. p 27 Afll pi. 50. 3 Inft. 232. 

Kelwey, 68. b. 5 H. 4. Fitz. Forfeiture, 32. *i 22 AiT. 

pi. 81. ' 9H. 6. 20. • Ibid. 21 H. 7. 7. Plowd. 

541. * 20 H. 7. 13. b. « VjdeStat. 15 Ed. 3. cap. ^. 

* Plowd. 320. (o. Litr. 71. b. •> Dyer, 204. pi. 76. 

« 37 H. 8. 15. Co. Litt. 71. b. 2 Inft^ 22. 4 Inft. 76. 

Statutes. 
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Siatutes. 
. Magna Charta, cap. 11. Common Pleas Jhajil not 
follow our Courts but Jhall he boldeH in fome certain 
Place. 

Where two or more have or give jointly Caufe of 
A.£tion9 they may fue or be fued together, which is 
called a Joinder in ASion *. If A, is bound to B, in 
a, Statute Merchant, and afterwards C. is bound to the 
lame B* in another Statute, and B. by one Deed re- 
(eafes to both, and afterwards fues Execution fcveral- 
ly, they fliall join in an Audita ^erela^ becaufe of 
this joint Releafe. So one Decies^ tantum Ihall be ' 
againft all the Jurors that take Money to give their Ver- 
didb, for this is their entire Aft. 

In a Joint Aftion againft ;wo or more, as in ^ Debt 
(otherwife in a Writ of * Confpiracy againft two, for 
they are feveral Torts) and the one appears, he (hall not 
anfwer, but fhall have fame Day, until the other come 
in, ^ or the Suit be determined againft him by Death, 
Outlawry, or the like. 

' A Condition annexed to a Freehold, or Inheritance, 
Ihall not be pleaded, except it be by Deed, any more 
in a Perfonal than in a Real Adion ; but a Condition ^ 
annexed to a Leafe for Years, or a Grant of a Ward, 
or other Chattel Real, may ; yet * the Jury, upon the 
General Iflue pleaded, viz. (null Tort^ null Dijfeizin in 
Aifize) may find the Condition if they will ; and by that 
the Party fhall have Advantage. 

The Heir or Executor, in Aftion againft them, if [b] 
they plead a Matter in their own Knowledge, which 
goes in perpetual Bar (as if the * Heir pleads riens per 
Defcent from the fame Anceftor, the ^ Executor, a Re- 
leafe^ or Acquittance made fo bimfelfy or that be was 

^ 20 Ed. 3. Fitz. Audita Qoercla, 28. « 36 H. 6. 28. b. 

21 H. 6. 2:?. Bro. Join'd in Adt. 66, 100, 108. ' 48 Ed. 

3. I. b. 81 ii, 7. 25. b. *» 41 Ed. 3. 3. * 9 Ed. 

4. 29. b. 26. 6 H. 7. 8. b, II H. 7. 22. b. 7 H. 6. 7. 
14 H. 8. 22. b. 28 AIT. pi. 2. Dr. Sc Stud. I. i. c. 8. Co. 
Lut. 225. a. ^ Litdet. §. 365. * Litilct. §. 366. * 21' 
£d. 3. 9. b. 8 Co. 134. a. i Vent. 9$. Dyer, 149. pi. 8o. 
Plowd. ^40. ^ 34 H. 6. 22. Bro. i^xecator, 22, 1 Vent. 
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never Executor^ and never adminijlred as ExecuU 
fliall be charged as in their proper Duty, if this pa 
againft them. Otherwife it is, if the Executor ph 
Mifnomery or another Executor alive not named in ti 
Writ (for this is not in Bar, but to the Writ) or »fl- 
thing c in his Hands (for this is not a perpetual B; 
becaufe a Scire Facias lies, if he hath Aflets after) 
a Releafe or Acquittance to their Tejiator^ or nof ti 
Deed of their Teftatofy for they may not have Kno^ 
ledge thereof. Otherwife it is alfo, if the Heir 
Executor are condemned by a * Nihil dicity or confel 
the Certainty of AfTcts. And in the * firft Ckfe, that 
to fay, where the Heir pleads riens per Defcenty 6f< 
which is found ao;ainft him, the Plaintiff Ihall have 
Elegit of the Moiety of all his Lands, whether Lam 
purchafed or defcended ; as in a Formedon in Defcender^ 
if the Tenant plead in Bar a Warranty with AflctJ 
and the Demandant faith he hath nothing by Delceni 
and it is found, that he hath by Defcent, helhall 
barred of all that he demands by his Writ (of how-^ 
ever fmall Value that be which defcends) for that the 
Iflue which he hath tendered is falfe. 

^ In any Real or Perfonal Aftiop whatfoever, ho 
that recovers Ihall, within a Year, have a Writ of Ha'\ 
here facias feizinanty fieri fadaSy or the like, as the Cafe! 
is, againft the fame Party to execute the Judgmenti 
without any further pJeading. But this does not lie, ex- 
cept between the Parties to the Recovery, not for or 
againft a Succeflbr or Executor ^ nor againft the Huf- 
band, for there ^ before the Statute Weftminfter 2. 
cap. 45. he was put to a new Original, that is to fay, 
an Aftion of Debt, and now is put to a Scire Facias ; 
but if Judgment* be given in the Common Bench, 
and removed iqto the King's Bench by Writ of Er- 

*= Hcfb. 199. I Sid. 448. % Co. 134. a. b. ' Dyer, 

81. pi. 62. • Plowd. 440. * 21 Ed 3. 9. b. Dyer, 149.' 

pi. 80. f 14 H. 7. 15 & 19. b. 15 H. 7. 5. 2 Inft. 471. 
Carter, 180, 181. g 38 Ed. 3. Ficz. Scire Facias. 77. 

^ Poft. 82. a. loi. b. 3 Co. 12. a. 5 Co. 88. a. * 5 Co. 

88. a. 21 AiT. p'. 14, i4^H. 7. 15. 15H. 7. 5. 2111^.471. 
Cro. Eliz. 416. p!. 10. Godb. 372, 373. 
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', and the Judgmenjc affirmed within the Year, they 
dl award a Capias ad Satisfaciendum^ or a Fieri Fa- 
r, or the like, and the Plaintiff is not put to a Scire 
iciasy altho' it be in another Court. 

Prerogative. 

\ No ^ Adtion lies againft the King, but in lieu of 
Aftion againft him. Petition Ihall be made to him 
the ^ Chancery, where Pleas are holden before ° the 
ing, and the Entry is, " Before the Lord the King in 
^anceryy^ but " before ""the Xing^'' generally, is in- 
^dcd in the King^s Bench. Sometimes alfo Petition is 
:h in ^ Parliament, 
", And Petition in Cafe of Land, or the like, Ihall be 
;d, altho* the King has granted it over ^ ; for upon 
Office found that J. S. (who was attainted of Fe- 
rny, or Treafpn, by Matter of Record before) was r^ -| 
azed of certain Lands, if the King feize and grant ^^"^ 
ie fame over, yet a Stranger, who hath Right to en- 
r, or to have his Aftion, ihall not have the one, nor 
e other, againft the Patentee, but fhall fue to the 
King by Petition. 

[ Uf the Efcheator fcizes Goods without Caufe., or 
Jhc Goods of a Man outlawed, and Accoupts for them 
m the Exchequer, although the Outlawry is afterwards 
fiverfed, yet tlie Party ftiall fue for them by Petition. 
But fo long as Perfonal Things, feized for the 
King, reoiain in the Hands of an ' Officer, he who 

feh Right, maytraverfe the Records that entitle the 
, , ig, and (b ftall have his Goods again ; or may fue 
Jthe Officer, or .hinder him from taking the Profits, as 
"where it is found, that one outlawed in a Perfonal Ac- 
|tion was feized of certain Lands, and in th's Cafe, he 
,fcall not be put to his Petition,' other wife it is in Cafe 
,0f a Freehold or Inheritance* , 

In a Petition, along with the Right of .the Party, all 
^the Titles of the King Ihall be mentioned, .or y: fhall 

"Ante 20. b. ' 21 H. 7. 2.' 14 H. 8. 3. b. Pbwd. 241. 

^tamf. praer. 4«y. b* 2 loft. ^187. Fleta, 1. 1: c. 8: pi. 4. 

^ 21 td. 3.47. "* 28 Air. pi. 52. " 9 Co. 99. ° Stamf. 

Piacr. 72. ' P 9 H. 6. 15, Poft. 128. R. « 34 H, 6. 5, '4 

Ed. 4. 24. Poll. .128. U 
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abate ; the Rcafon is,becaufe upon an Iflucin the Petitioi 
[60] found againft the King, he Ihall be concluded for eve 
from claiming by any of the Points contained in ch( 
Petition ". 

The Form of the Petition is, " Humbly petitionetb u 
" your Reyal Higbnefs your Uege Subject A. B- ibai 
*^ whereas (andfo difclqfing bis Right) all^ andjingularx^ 
*' whereof the jame your Petitioner is ready to 'uerijy^ 
*' b^ Ways and Means as may feem meet, therefore may 
*' it fleafe your Majefty^ to take the Premifes into yourgra- 
*' ciousConftderation^andto tie fame yoiir Fetitioi^er^io cr- 
der Right and Juftice to be done -, and alfoupon a due d^nd 
lawfull ^rial of the Right and Title, of fbe fame your 
Petitioner upon the PremiJfeSy to order Reftitution of 
** the fame to be made to him in this Behalf ^ out of your 
** Majeftfs Zeal for Jujiicey and Regard for Charity. 

Where the King hath granted the Land over, a 
Scire Facias (hall ifiue againft his Grantee to maintain 
hi« Title'; as if the King grants ovtr his Ward, or 
any other certain Eftate in the Land, the Scire Facias 
for him who fues the Petition, (hall be againft the Pa- 
tentee, not againft the Heir, in whofe Right the King 
is feized, for he is not to plead with the Heir, but 
with the King, or him, who hath his Intereft: And 
in a Petition to revoke Letters Patent to two, &c. 
and one Scire Facias thereupon, the Death of one of, 
the Patentees (hall not abate the Petition, for the Pc- 
tition is not fued againft the Patentees, but againft 
the King, and it is not requifite to name them in th^ 
Petition, but in the Scire Facias only ". In the fame 
manner ttizW \t[\jit2L Scire Facias to repeal a void Pa- 
tent, and this, as 'well at the Suit of the King, as of 
the Party grieved : But he who claims by the elder 
Patent, (hall always have the Scire Facias againft him, 
who claims by the younger Patent, not e con*uerfo ^i 

In any Cafe whatfoever, where the King, being made 
a Party, may be at a lofs, (as where in a Praecipe quod 
reddaty or other real Adion, againft his Le(ree, he prays 

• 9 Ed. 4. 32. * Stamf. Pracr. 7.6* •7H/4. 33. b* 

^ ^\ Ed. 3, 47. Dyer, 197. b. Dyer, 277. pi. 54. 
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In Aid of the King, but not in ' Trefpafs^ EjeSiione- 
JFirnueU or fuch other Pcrfonal Aftions, for there he 
ihall lofe nothing; a Writ of Search Ihall iffue oiat, 
which is to fearch in the Treafury before the Plea 
proceeds, if by Jikelihood any Matter may be there 
to maintain his Title ; as upon Office found * that A. 
died feized of certain Lands holden of the King, with- 
out Heir, and a Travcrfe put in, that A. did not 
hold of the King; but if a Man fay, that A* hath 
Iffue B. who infcoflfcd him, there no Search IhaJl be 
had, for there can be no Matter in the Treafury to prove 
whether A. had Iffue or not ; fame Law, if the Title 
of the King be by Alienation in Mortmain. No Search ^ 
ihall be had, but where a Man fues to the King by 
Petition, but it ihall be "" as well where the Petition 
is fued in Parliament, as elfewhere, and altho' the King 
hath granted the Lands over. 

The Form is, Tht King to bis Treafurers and Cham- 
ieriainSy Greeting ; ff^e command you^ that you fearch the 
RoUSf Remembrances y Writings^ Evidtncesy and other Mu- 
ftiments touching (fuch Land) being in our Treafury now 
under your Care, and that which you find therein^ you 
diJHn£lly^ and plainfyy under the Seal of the Exchequer j 
certify to us in our Chancery ^ in fifteen Days of Eafter^ 
^herefoever wefhall then be^ £sff • 
Statutes. 

14 Ed. 3. cap* 14. In every Petition and Search^ af-- 
ter the four Writs returned^ whether the Muniment or 
Remembrance be found for the Kingy or noty the Party 
fball be put to anjwen fo that always each of the four 
Writs be delivered to the Treafurer and Chamberlains-^ 
forty Days before the Day of the Return, 

An Iffue joined upon Matter in Fad, Ihall be fent 
ipto the King's Bench to be tried, and there Judg- 
ment Ihall be given, and Execution fued, without be- 
ing remanded into the Chancery*. 


* 27H. 8. 28. b. ^Dyer, 320. a. •qEcI. 4. 52. b. 

*» 7 H. 9. Fitz. Petition, 6. « Stamf. Praer. 73. * 21 

H. 7. 38 & 36W 5 Co. 93?. a. 9 Co. 99. a. 
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Upon Judgment againft the King, he is prefcntljr 
out of Poireflion ; and therefore every Judgment is 
in itfelf an Amoveas manum or an oujier le Maine -f", 

Note^ * the Chancery is alfo a Court of Equity tt) 
moderate the ftridnefs of the Common Law, accord- 
ing to Equity and good Confcience, by an abfblute 
Power, and there it proceeds by Englifli Bill ; but 
in ' Maters depending before it by Writ Ori<^- 
nal, and according to its ordinary Power, it is tb 
judge according to the Common Law. 
Statutes. 

14 H. 8. cap. 8. The Six Clerks of Chancery maj 
marry. 

Vide 17 R. 2. cap. 6. When a Man is made to come 
before the King's Council^ or into the Chancery^ by Writs 
founded upon untrue Suggeftions^ the Chancellor foall award 
Damages to him. 

Vide 15 H. 6. cap. 4. No Writ of Sulpeena Jhallhe 
granted^ until Surety found to fatisfy • the Party grievei 
bis Damages^ if the Matter. contained in the Bill cannot 
be made good. 
[78] Alfo the King, for all Things which concern his 
Revenues, hath the Court of Exchequer, where the 
Judges are called Barons ^ 
Statutes. 

14 Ed. 2. De Vicecomiti et viridi cerl 7be Pro- 
cefs againft a Sheriff and his Minifters in the Exchequer^ 
that is to fay^ at the Suit of Debtors who have Tallies^ 
{hall be Grand Diftrefs^ alias ^ and Proclamation^ and if he 
do not come upon the Proclamation^ he fhall be cowviffedy 
and fhall render Damages. 

The Form of putting Eftr^ats into the Exchecquen See 
the Statute. 

5 Rich. 2. cap. 9. The Barons fhall have Power th 
hear every Anfwer to any Demand whatever^ and to give 
Dif charge to the Party^ 

I R. 3. cap. 14. Collectors of Difmes^ who come in 
by Procefs into the Exchequer^ and enter in their Ac- 

t 10 E(?. 3; per Stamf. Prapr. -j^. , < li Ed. 4. ^: 

• Plovvd. 72. f Piowd. 320. -inft. 55,1. 4 Inft. 105. 
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ounty Jhall not be obliged to anfwer Bills there put a- 
^i^inji them, by reafon of their entring into Account ^ but 
>nly for the Matter touching the f aid Account, 

31 Ed. 3. cap. 12. Error in the Exchequer Jhall 
be reverfed before the Chancellor and Treafurer^ with the 
yuflices and other Sagesy fuch as it fhnll pleafe them ; 
the Barons fhalt be there to hear the Caufes of their Judg- 
fnents : "JheRollfhall be afterwards remanded to the Ex^ 
7Jbequer^ to make Execution. 

31 Eliz. cap. I. If the Chancellor or "Treafurer^ or 
hoth the Chiej Jujiices come at the Day of Adjournment 
in the Writ of Error ^ there fhall be no D'lj continuance. 

In this Court an «^ Information of Intrufion lies for. 
an Intrufion, though it be but a Trefpafs, upon the 
Land of the King ; where a Contihuando " (hall never 
be abfolutcly alledged, but only diverjis diebus et vi^ 
cilus^ for an abfolute Continuance (hall not be fup- 
pofed againft any, but againft him who may gain Pof- 
feflion by Wrong, which none may do againft the 
King. 

The Party convifted thereof (hall ^ be removed out 
of FoflTcflion, although the Intrufion be but a Trefpafs 
in its Nature. ' . 
Statutes. 
Statute De Bigamis, cap. 4. Of Purprejlures and 
Occupations upon the King^ if the Vfurpers be alive^ the 
King fhdl feize them. 

JTht Efcheator of every County, is the Officer to 
the Chancery and Exchequer, to whom all their Pro- 
cefs, as to fuch Matters as concern the King's Re- 
venue, (hall be dire6led\ 

In the Exchequer, there is alfo a Court of Chan- 
cery, called the Exchequer Chamber. 

8 Plowd. 561. F. N. B. 90. i. Dyer. 352. pi. tB. I Co. 
16. b. 40, b. 3 Co. 7. a. 9. b. 5 Co. s2. a. 93. b. ^ Plowd. 
54.6. * Plowd. 561. F. N. B. 90. i. ^ 4 Co. 57. a. 4 Inft. 
225. Poll. 127. b. 


R CHAP. 




242 THE THIRD BOOK 

[b] CHAP. IV. 

Of Real ABionf. 

ACTIONS alfo are Real or Perfqnal 
Realf which arc to recover Matter of Inhcr| 
tance, or for Life. ^ 

Statuses. 

Gloucefter, cap. \. . A Man Jhall recover his Coj 
and Damages in a Writ of Entry fur Diffeizin, agd 
him who is found tenant after the Dijfeizin. Alfo in 
Mortdancefior^ Cojinage^ Aiel^ Befaiel^ and in a Wri^ 
his own Intrufion^ or his own AS. 

The Adtion being brought by many, if one wi 
not fue any more, the others may, and it ihali 
fevered ^ 

The Form of the Entry is, B. heretofore demanded^ & 
againji C. the Manor ^ fire, with the Appurtenances as i 
Right of him the faid B. and A. (hy Formedon in Dcj 
cender) and the aforefaid A. at the fame time Demn 
dant did not come^ fo that it was commanded to the Sh 
riff^ that he fummon him by good Summoners^ that k 
might be here on^ &c. to follow at the fame time. Ai 
now here at this Day comes the aforefaid B. by^ • &c. aik 
the aforefaid A. on the fourth Day of the Plea^ being folem 
ly called^ did not comCy and was at the fame time Dman 
dant, &c. and the Sheriff now returns^ that he fummoi 
ed^ &c. therefore it is conftdered, that the aforCj 
B* follow alone, without him the faid A. agaitf/i the afori- 
faiiy for the Moiety of the Manor aforefaid, &c. Hviih, 
ihe Appurtenances, And therefore the fame B. demand 
againft the aforefaid C. the Moiety of the fame Manor t 
&c. with the Appurtenances. 

Aftions Real, arc either in the Right, or in the 
Pofieflion ; and each of them is either of a nude Right 
or PolTeflion, defcended from one's Anceftors (which 
is called in one Cafe, Aunceflrel Droiturel^ or in the 

1 ID Ain pi. 12. 
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Iter, Aunceftfel Pojfejfory) or of a Right or Pofleffion 
her wife veiled in. himfelf". 

Statutes. 
MertOD) cap. 8. ^he Count of Seizin of otters An- 
for in a IVfit of Rights Jhall be from the Time of 
tnry «. 

In a Mortdanceftor^ Writ of Neif^ and of Entry ^ from p 
e loft Return of King John out of Ireland. l79 J 

In Affize of Novel Dijfeizinj from the firft Pajfage of 
fnry 3. into Gaf coign. 

^Weftminftcr 1. cap. 38. Thie Count of Seizin of one* s 
^cejtor in a Writ of Rights Jhall be from the Time of 
ich. I. 

In Affvze of Novel Dijfeizinj and Nuper Obiity from 
e firft Parage of Henry 3. into Gaf coign. 
In Mortdancefior^ Cofinage^ AieU Writ of Entry^ and 
^rit of Niefy from the Coronation of Henry 3. 
'Weftminftcr 2. cap. 2. Seizin^ in an Avowry of the 
ixin of an Anceftor^ or Predecejfory Jhall be from the 
me that the Writ of Novel Dijfeizin runs. 
32 H. 8. cap. 2. Seizin in a Writ of Right fhall 

within (>Ky Tears. 

In Mortdancejtory or in other Pojfejfory AStionSy upon 
e Pojfejfion of his Ancejior or Predecejfor^ Jhall be with- 
50 Tears. 

Writ of Poffejfm of the Plaintiff bimfelf Jhall be 
It bin 30 Tears. 

Avowry or Conizance Jor Renty Suity or Services of the 
izin of his Ancejiory or of himfelfy [hall be within 40 
'ars. 

Formedon in Remainder y Reverter y or Scire Facias upon 
Finey Jhall be with 50 TeM's after the Title accrued. 
If a Man frefcribe in Landy Rent, or the likfy of the 
)ffeffion of his Ancejiory or Predecejfory he Jhall ailed i^e Sei-- 
n in them within 60 Tears next bejore the Time of 
refcriptiony Titky or Claim. 

I Mar. cap, 5. The Statute 3,2 H. S.. Jhall not ex- 
rJ to a Writ of Right of Advowfon ^lare Impedit^ 
xre PatronatuSy Afftze of Darrien Prejentmenty Right 

■ 14 Ed. 4. 23, 6 Co. 3. b. 2 Inft. 241. 
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of Ward', Ravijhment of Ward^ or Seizure of Ward 
any hands bolden in Chivalry ; but the Time of Seizin 
them alledged fhall be as it was at the Common Law. 
[b] Iri thofc which are in the Right, and not ml 
Poffeffion, the Demandant Ihall lay the Explecs ini 
Count ; as * in a Flea of Land^ the taking of the R 
fits of the Land^ as Arabic, Meadow, Pafture, ^ 
* \i of a Pond^ then by the taking of Fifhes there, 
Breams, and the hke •, in a *" Writ of Right of j. 
'cowfon^ the Efplees Ihall be laid in his Clerk, by ta 
ing of the great and fmall Tithes ; in ^ AJfvze of i 
Office of Filizery or the like, the Seizin fliall be i 
Icdged, by the taking of 4 d. for a Capias ; in a ** ^ 
prmittat^ by taking of Common by the Mouths 
his Cattle ; in "" Nativa Habendo, the Efplees fbalJ 
laid in the Villain, viz. in taxing him high ot low 
his Pleafure, and in making his Profit of him, to dri 
his Cattle, carry his Dung, and do all other Villa 

' But in a IFrit of Efcheat, Writ of Right fur D 
darner, and the like, which are founded upon the Sq 
niory, but not upon any Seizin of the Land itfi 
Eiplees fhall not be alledged. And thefe Efplej 
where they are to be laid, fhall be in himfelf, if c 
Action be brought of his own Seizin, in his And 
tor, if it be brought of the Seizin of his Anccftol 
where it may not be but of the Seizin of anotW 
there it fi^all be laid in them ; as « in a Formedon \ 
the Defcendery the Efplees Ihall be only in the C! 
nee ; in a Formedon in Remainder, for an Eflate Til 
only in the particular Tenant to prove the Eflate Ti 
executed ; in a Formedon incReverter, they fhall be la 
in the Donor and Donee, for the Fee Simple is i 
manded ; in a Leafe for Life, Remainder in Tail, ai 
LefTee for Life, and he in Remainder in Tail di 
the Ifiue in Tail fhall have a Formedon in the Defect 

* 8 Ed. 3. 381. * 13 Ed. 3. Fitz. Entry (jy. Co. Litr, 5. 
F. N. B. 191. h. ^ 26 H. 8. ^ «^ Dyer, 114. b. *• i 
H. 8 16. ^ 19 H. 6. 32. b. Bro. Expjees, 4. ^i 

H. 6. 22. Bro. Explees, 5. 11. 8 ^ H. 6. 53. Bro. E 

pleet, 1. 50 Ed. 3. 10. Bro. ibid. 3. j 
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% and fhall not make mention oF the Tenant for 

c, and therefore the Efplees (hall be only laid in 

Tenant in Tail ; otherwife it is in fuch Cafe of 

everfion in Tail granted. The Form is, and where- 

he faysj that be was feized of^ &c. in his Demefne 

of Fee and Rights in Time of Peace^ in ihe Time 

[the Lord the now King^ taking thereof Efplees^ to the 

Uy &C. 

n all Adtions Real, as Formedon^ in Defcender 
JDUght by one, or a * JVrit of Error brought againft 
b (where the Anceftor recovered, but not where he 
■DCS in by his own Wrong) if the Tenant be with- 
Age, and in by Defcent, the Parol fhall demur un- 
his full Age ; fo alfo ^ where the Demandant is 
irt Age, that is to fay, in every Aftion Aunceftrel 
iturel of the Seizin of his Anceftor (as in a Writ 
Right of the Seizin of his Anceftor) or in an Ac- 
n Aunceftrel Pojfejforyy Aiely Befaiely Coftnage^ or the 
e, when the Tenant pleads a Feoffment, &c. of the 
iccftors in Bar, which makes it equal to the Aftion 
ncefirelBroiturehy But in an Adtion of his own Pof- 
5on, the Parol (hall never demurr for Nonage of 
Demandant : in a Formedon in Defcender by an 
ant, if the Tenant pleads Warranty with Affets a- 
ft him, the Parol fhall demur for if he traverfe 
Affets, the Deed of Warranty fhall be acknow- 
ged: ^ but if the Tenant pleads a Recovery in Avoi- 
pice of the Eftate Tail, the Parol fhall not demur, [^go] 
' there the Court fhall plead for him ; but the Pa- 
I ftall not demur in a Writ of Entry fur DiJJeizin 
an Infant, altho' the Tenant plead a Matter in 
•ed, as a Feoffment with Warranty by the Anceftor 
I the Infant, for there the Infant claims of his own 
pffeffion "". And if the Infant and Anceftor be Join- 
inants in Fee, and the Infant furvive, in a Praecipe 
fod reddat againft the Infant, he ftull not have his , 

^ 48 Ed. 3. 33. Vide 6 Co. 3. b. * 9 H. 6. 46. Fitz, 

K^ 16. k Dyer, 137. pi. 22. ^ 48 Ed. 3. 33. « 12 Ed. 4. 
\ ^- Age, i8. 6 Co. 3. b. Dy. 137. pi. 24, "48 
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The Entry is, And the afortfaid C. fays^ thai 
within the Age of 2i Tears^ and doth not intend 
during his Minority^ the aforefaid A. aught to be 
» fwered touching the Tenement aforefaid^ with the A\ 
tenances^ 13 c. And frays the Plaint aforefaid th 
may remain until the Age of the aforefaid,C. and bed 
the aforefaid A. this doth not deny^ therefore let the P\ 
aforefaid remain until the Age of the aforefaid C. 
Statutes. 

Weftminfter i. cap. 47. In a Writ of Entry ej 
JDiffeizin to the Anceftor frefhly done^ the Parol Jhalh 
demur for the Nonage of the Heir of the Diffeizor^ 
D'ffeizee, 

Glouccfter, cap. 2. In Cofinage^ AieU Befaielby 1 
Infant^ and a Feoffment or other Thing pleaded 
the Ifjquefl^ the Inquejt fhall pafs as if he was of ft 
Age. 

Weftminfter 2. cap. 40. In a Cui in Vita by h 
Feme or the Heir of the Alienation of the Hufband^ /i 
Parol /hall not demur for Nonage of the Hdr^ who ou^ 
to Warrant. 

The View fhall be here of the Thing in DemaiH 
or of the Land whereout it iffues, when the View 
fo neceffary, that without it the Tenant may not w( 
anfwer "*. The View " fliall be demanded before ai 
Plea in Bar, and may be after a Plea to the Writ 
for altho* a Man pleads a Plea which goes to the A 
tion (as that the Demandant in a Writ of Dower 
an Alien born) yet if he conclude to the Writ, 1: 
(hall have it afterwards. The Entry is. And the af(if\ 
faid A^ comes and prays the View of the Tenements afor^ 
faid^ with the Appurtenances^ and hath it, &c. anddi 
thereof here is given to the Parties ^aforefaid, untily ^c. 

The Form of the Writ to have View is, The Kit 
fo the Sheriffs Greeting ; We command you., that withm 
delay ^ you caufe S. to have View of gne Mefjuage^ &c* 
Statutes. 

Weftminfter 2. cap. 48. View fhall not be grantt 
but where it is neceffary^ viz. after loftng by Default, \ 

^ Vide Weflm» 9. cap, 48. ■ 3 H. 6. 55: 
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y Plea in Abattmtnt % it Jhdll not be had in a fecond 
f^rit where he bad it in the firft \ nor in a Writ of 
Dower againfi the Alienee of the Hujbandy ox the Heir of 
'"be Alienee ; nor in a Writ of Entry y wh^e ^e had it in 
t former Writ of Entry ^ which was abated by Mifnomer 
ff Entry -, nor in a Writ of Entry upon a Demife made to 
the tenant himfelf by the Demandant or his Anceftors 
being within Age^ of unfound Memory^ in Prifon^ or the [b] 
Hke ; but upon fucb Demife made to the Ancejior of the 
Tenant^ the View lies, 

18 Ed. 2. Stat, de vifu tcrrse. ^he Viewfhall not be 
had in a Writ of Ward^ of Cujloms and Services^ of Ad^ 
'vowfon (unlefs "cohere there are more Churches in one Town 
named after the fame Saint) in Dower ^ and Nuper obiit. 

If the Tenant be but Tenant for Life, he may pray 
in Aid of him who hath the Inheritance ; and therefore 
here the Tenant himfelf remains always Party, and is 
never out of Court : He is allowed to pray in Aid forx * 
the Weaknefs of his Eftate **. The Entry is, And now 
here at this Day comes^ &c. and the fame E. fays^ (and 
conveys to him an Eftate for Life) and fg the fame E. 
fays^ that he hath nothing in the Manor aforefaid with the 
Appurtenances^ but for Term of his life only^ the Re- 
mainder thereof to the aforefaid S, and his Heirs belongings 
without which faid S. the fame E. fays^ that he cannot 
anfwer in Form aforefaid^ nor the aforefaid Manor draw 
into Plea J and prays of him the faid S. and it is granted to 
him. Therefore it is commanded to the Sheriffs that he 
fummon by good Summoners the aforefaid 5. that he be on 
fuch a Day^ &c. to anfwer the aforefaid T. together with 
the aforefaid E. of the Plea aforefaid, if &c. 

The Tenant who hath the Prerogative. 

Warranty may vouch, that is to The King ihaii hot be vouch- 

r ^^n •- U'-^ ...U^ ^.o^U*. f^ ^i becaufc Voucher is in lieu of 

fay, call in him who ought to Aaion.andnoAaionl.esagainll 

warrant (for fo is the Entry, ti»e King, but Aid fhaii be had of 

J Tir A' . A Q^^ \ him, which in this Cafe hatlrthe 

vocatus ad Warrant lam A, &c.; f,,,,l ^f voucher ; as if the King 

to anfwer to the Alftion : And hy his Letters Patent give Land 
, r ni i_"Tr L to one by this Word Didt, the 

therefore ' when the vouchee paemec mail have Aid of hi„^ 

enters foJ 


« 31 Ed. 3. Fitz. Joinder in Aid, 10. 33 H. 6. ic;» p 31 

Ed. X. F. Joinder m Aid, 10. 

^ ' R + 
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enters intq the Warranty, t 
Tenant is out of Court; an 
^ notwithftanding a Recovery 
had in a IVarrantia Charts be- 
fore, yet if he be afterwards ioi 
pleaded in an Aftion when 
Voucher lies, there he (hall 
vouch him agunft whom he fd 
recovered •, elfe he fhould nofj 
have Benefit of fuch Recovery.i 

Statutes. 

Weftminfter i,. cap. 40. li 

MortdanceJloVy cr the like Writs 

of Pf^^Jf^Jfton^ Nuper obiity In-. 

trufjon^ cr the like IVrits^ ii 

which Land is demand ed^ wbi.b 

ought to defcendy revert, remain, 

cr efcheat, after the Death of 

any Anceflor, or otherwife, if the 

Tenant vouch, it is a good Coun^ 

terpka, viz. that the Tenant or 

his Ancefiors was the firji who 

[81] entered after the Death of him of whofe Seizin he dema>dds^ 

except the Vouchee be ready ; who if he vouch over, the 

JDemamiant pall have this Counterplea, 

Alfo in a Writ of Entry in the Degrees, none Jhall 
'vouch cut of the Lire, 

Alfo in a F/rit of Rights or in Writs of Poffejfion asi 
before^ it is a g';od Counterplea, viz. that the Vouchee nor 
his Ancefiors, had nev r Seizin of the Land, nor any thing 
in the Services by the Hands of the Tenant or his Anceftcrs, 
fince the Time of him on whcfe Seizin the Demandant de- 
clarcth^ unto the Writ purchafed, whereby he might make 
a Feoffment ; // that the Vouchee he not prefent, who if he 
vouch over, the Demandant fhall have this Counterplea, 
But Warranty of Charters lies in thefe Cafes. 

20 Ed. 1. De vocat. ad Warrant. Counterplea of 
Voucher, viz. that the Vouchee nor any of his Ancefiors, 
never had any thirg^ wbereh he might make a Feoffment 


for that by the fame Word he 
may vouch a common Perfon, IJ 
H. 7. 10- And when one pra>s 
in Aid of the Kinj in lieu of 
Voucher, the f^ecial Ca-'fe ought 
to be entered, or he ihall n'rvcr 
have in Vahie by Petition, 9 H. 
6.4. The Eniry in >3/^-Prjy<r 
of h.m is, And tU [amt C f-jyt, 
(and conveys to him ad Eft-itc 
for L'fc of the G ant of the 
King, CT the like) and fo that be 
b9/dtth fir Life, the Reverjion to 
the King i ^nd proyt /iid of the 
Lord 'te King^ 8cc. andhatbit, 
And thereupon Day 1 g 'ven, a* 
W //, Ac. And t >s ordered tbi 
fame (Demar.dant) that in the 
mean t me befillow under the Lord 

the King. 

Statutes. 
Dc Bigamis, cap. I. Uponfucb 

Feoffment o • Charter nvb re ano^ 
tber J e fon lias bound to nvar- 
ranty, the Jufiicti j>. all furceaje. 

Can. 2- A'o/ u on Conjirm^t on 
er Grant of le Kng, or h\ 
Charter w tbout Qauje of Ifar- 
ranty. 

Cap. 3 A'e/ in Dctue'' againfi 
the Cuard an nvio hath the Cui'ody 
ef the Cr^r.t of ibe King, altbo' 
the Guardtan 'vouch (he IJcir, 


% F.N. p. 134. k. 


tviti 


O F L A W. 249 

toitb Warranty^ Jhall be received^ altbo^ the Vouchee he 
ready to enter into Warranty. , 

14 Ed. 3. cap. 18. ^e Demandant may have Coun- 
terpka that the Vouchee is dead, or that there is none 

fucb. 

Weftminfter 2. cap. G.'Upon Counterplea of Warranty 
found againji the Vouchee, he Jhall lofe the Land. 
i If the Vouchee lofe, the Tenant fhall recover fo 
Inuch in Value againft him ; and therefore * Voucher 
}s in lieu of an Adion ; where the original Procefs is 
Summons ad warrant izandum \ (or, if one be vouched • 
ithin A ge. Summons ad habendum vifum firft, and if he 
awarded of full Age, then Summons ad warrantizan^ 
m, if within Age, the Parol Ihall demur) and Grand 
'ape ad valentiam. 
If the firft Procefs, Summons ad warrantizatidum, or [M 
^abere facias vifum where he is vouched within Age, 
e Alias and Fluries be not ferved, then * fhall ifTue a 
quatur fub fuo periculo. The Entry at the Huries is, 
'nd it is ordered the Attorney of the aforefaid A. (the 
enant) that he follow under his Peril, &c. And if the 
enant do not procure this to be ferved, he fhall lofe 
is Warranty ; for it is at the Peril of the Tenant. 
^ upon vouching the Heir, the Sequatur fub fuo peri* 
lo be returned Nothing in Land by Defcent, but that he 
s fummoned in the Land which he hath by Pur chafe, the 
enant fhall lofe his Warranty, for the Summons 
ghc to be in the Land defcended. But if ^ the Se^ 
atur fub fuo periculo be returned ferved, there the ^ 
enant fhall recover in Value. 

In Voucher upon Warranty, the Recovery in Va- 
e fliail be of the Hereditaments which the Vouchee 
th at the Time of the Voucher only. So * that if a 

[• Co. Lift. 102. a. 5 Co. \j. a. 'Old N. B. 179. b. Co, 

fit. 101. b. 393. • 45 Ed. 3. 23. 14 H. 6. 7. Bro. fequat, 

). Sec. 3. Poft. 86. a. * 14H. 6. 20. Old N. B. in fequat. 

>. &c. the Writ (hall ifTue if he do not come at the Plur. and vid. 

ili Entr. 1 1. Voucher that at the Pluries it is always ordered the. 

lorney or the Tenant himfelf, quod fequator, &c. ^ 13 Ed. 3, 

rz. JudjGjment, 170. *= 3 H. 7. 13. Bro Recov. in Val. 40. 

\zz H. 6, 22, F. N. B. 134. k. •'5 Ed. 3. Eitz. Dower, 

19. 

Man 
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Man having a Wife Jofe in Value by Voucher^ the Fcmd 
fliall be endowed by the Priority of her Title. In ^\ 
Exchange, the Recovery fhall be from the Time of the 
Exchange. 

Coparceners fhall not vouch, but fhall pray in Aid; 
of one another, which hath the Force of Voucher. And 
there the Hereditaments are liable for them to recover 
pro rata from the Time of the Death of their Ancef- 
tor; * and >f two Coparceners make Partition, the onej 
aliens her Part, and afterwards the other is impleaded i 
^ and prays in Aid, fhe Ihall recover pro rata of that- 

which fhe lofl, not of that which remains in the 
Hands of the other. 

The Tenant may alfo here plead a Warranty in 
Bar, where he who ought to warrant brings the I 
Aftion. ^ As if there be Grandfather, Father, and \ 
Son, the Grandfather is difleized, the Father releafes to j 
the DifTeizor with Warranty, and dies, afterwards thc'J 
Grandfather dies ; now if the Son bring an Aftion to! 
recover the Land, he fhall be barred by the Warranty i 
made by his Father; and this is called a Rebutter* 
The Form is as in every other Plea in Bar. 

Statutes. I 

Gloucefler cap. 3. I'he Sionjhallnot be barred of the' 
Inheritance of his Mother y by -the Warranty of the Father \ 
tenant by the Curtefy^ nor by his Alienation in the Ufe of 
the Mother^ whereof no Fine is levied^ if Jffets do not 
defend^ but fuch Son fhall have a Mortdanceftor. And \ 
if Affets afterwards defcend to him frjom the Father ^ the i 
other fhaU have a Scire facias for Recovery of the Land 
aliened. 

Altho* the Tenant of the Land be a Stranger to the 
Warranty as a Difleizor, he who comes in by Reco- 
very, or the like, he may plead that he hath the Eflatc 
of another, and rebuttj but not vouch by a Warranty 
made to fuch Per fon *. 
rg T ^ A Warranty Inade bf a DifTeizor at the Time of 
*• the DifTeizin, is called a Warranty which commences by 

^ Perk. 61 h. « 1 Ed. 3. 4, *» Littlet. §. 706. » 31 H. 
8. Bro. Que Eftate, 48. 42 Ed. 3. 19. ^ Littlet. § 697. 

DiiTcizin ; 
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Difleizin ; as * where the Father, or other Anceftor, 
who hath nothing but a Leafe for Years, or at Will of 
the Demife of his Son, or as *" Guardian to htm in Chi- 
mby or in Soccage^ naakes a Feoffment with Warranty, 
or if he ^ who hath no Right enters into the Land, and 
incontiiwntly makes a Feoffment with Warranty, this 
is no Bar to the Heir $ for then ^ his Action and 
Right fhould be loft for ever. But by * fuch War- 
ranty a Man may be vouched ; for this is in nature of 
a Covenant ^ainft him as Heir to his Anceftor ; and if 
he hath other Land defcended to him by the fame An- 
ceftor, it is Reafon that he warrant all that he may do, 
faving to him his Adion that he may have by reaibn 
of the Diiieizin. 

If Judgment in a real AAion (for ' in peribnal 
Aftions Deit only lies after the Year, which is a new 
Original, until fVeJlminfter 2. cap. 45. gave a Scire fa* 
cias) be ntat executed within the Year, after thejYear he 
is put to a Scire facias^ to warn the Defendant to (hew 
Caufe wherefore he (hould not have Execution. The 
^ Form is, fVbereas M. who was the Wife of J. in the 
I Court of the Lord E. late King of England our Grandfa-^ 
i ther at Wefiminjier^ that is to wit^ in eight Days^ &c. 
hfore R. B. and his Companions then Juftices^ &c. did by * 
Confideration of the fame Court recover her Seizin againjt 
R* N, and R. of the third Part of one Meffuage^ &c. as 
of the Dower of her the f aid M. of the Gift of the afore^ 
faid J. her late Hufhand^ as hy the InfpeSlion of the RolU 
^nd Records from the Time of cur aforefaid Grandfather 
to us appear ethy neverthelefs Execution of the Judgment 
j (aforefaid yet remaineth to be donCy as we have underjiood 
h the Injinuation of her the faid J. And be caufe we are 
'billing that thcfe Things which are rightly done in the faid 
Court be duly executed, we command you, that by good and 
lawful Men, &c. you make known to the aforefaid R. M 
^nd R, that they be before our Jujiices at fVeftminJier on^ 
&c. tofhew if they have or can fay any thing for them-^ 
felves, wherefore Execution of the Judgment aforefaid 

^ • Littlet. %. 698. ^ Ibid. J. 699. ^ Ibid. %. 70^, 

! ^oiid.j. 12. b. « Ibid. <'Aate*76.b. Poft. loi.b. 

I vldN, B. i6j. b. 3 Co. \%. a. 5 Co. %%, a. 

fhouU 
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Jhould n0t be done, if to them it fo feemetb meet : Ani 
bave^ &c. 

And this Scire facias is as a new A6lion : And there- 
fore the Defendant may here plead any Matter that 
Jiapppens after the Judgment ^iven to ouft him of his 
Execution, as Outlawry, fcff. or a Releafe of all Ac- 
tions ; for inafmuch as he fhall plead hereupon, the 
Scire facias may well be called an Aftion, altho* it be 
but a Writ of Execution. But notwithftanding a Man 
that recovers Debt or Damages, releafes to the Defend- 
ant all Adions, yet he may well fue Execution by a 
Fieri facias^ Capias ad fatisfaciendum^ &c. for fuch \ 
may not be called Aftions. . i 

"Upon 2i Nihil ^ returned, Execution (hall prefently be \ 
had againft the ^ Parties to the firft Judgment, but not < 
againft Executors or Adminiftrators, nor in a Scire j 
facias upon Recognizance, or a Charter of Pardon \ 
where he is outlawed, or the like, or to ^ repeal a Pa- ! 
tent i for in all thefe Cafes two Nihils fhall be firft re- 
turned. : For which Reafon a Scire facias Jicut alias 
Ihall there iflue. And in this Writ of Scire facias^ the 
} Solemnities of Summons^ Attachment^ EJfoign^ View of 
Land^ &c. do not lie. 
£b] Statutes. ? 

Weftminfter 2. cap. 45. Things recorded before the 
King's J^flices^ or contained in Fines (whether Contrails^ 
Covenants^ Obligations^ Services^ Cujioms that are known) 
fhall be executed within the Year without pleading. 

After the Tear fhall iffue a Scire facias, and upon De* 
fault Execution Jhall be. 

In the fame Manner fhall be done touching the Mefne 
*u)ho by his own Acknowledgment or Judgment is bound ts 
Acquittal. 

Upon Recovery ^ in any real Aftion, altho* it be by 
Pefault, there was no Remedy at the Common Law 
but by a Writ of Right, fo that Tenant in Tail, Tenant 

8 8 Ed. 4.1(5. b. Dy. 167. 19 H. 8. 6. Upon Nihil in a Scitc 
facias upon Recovery in Accompt, a Capias ad computandam fhal] 
jfTue, 22 H 6. 41. b. Upon Nihil returned on the firft Diftrcf, upon 
Recovery in Detinue Execution fhall be had, 5 H. 7. 3. 24 H. 8. 
Bro. Perempt. 63. ^ Dyer ibid. ^ 26 H. 8. per Dy. .198. a. > Weflip. 
2. c. 45. fo ieci[cs it. ^ Jlecital in Siat. Wcflm. 2. c. 4. 

* by 
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hy the Curtefy, in Dower, or for Life, (of which Eftates 
a Man Ihould not have a Writ of Right), were without 
Remedy i and alfo the " Wife was put to a Writ of 
Right upon a Recovery againft the Hufband and her. 
To remedy which Cafes, were made. 
Statutes. 

Weftminfter 2. cap. 4. Tenant in Dtnver for Life^ or 
in Tail^ who lofe by Default^ Jhall have a Quod ei dcfor- 
ceat, in which hejh^ll vouch as if he were Tenant. 

Weftminfter 2* cap. 3. A IVomanfhall have a Cui in 
vita after the Death of her Hufband upon Recovery by D^- 
fault againfi the Hufband and her. Alfo upon Default or 
Reddition of the Hufband^ if fhe come before Judgment^ and 
be ready to anfwer and defend her Right^Jhe Jhall be received. 
Alfo upon Default or Reddition of Tenant in Dower ^ by the 
Curtefy for Life^ or Tenam in Tail after Poffibility^ be in the 
Reverftonfhallbq received to anfwer^ if he come before Judge-^ 
ment. Upon Judgment given by Default or Reddition^ he 
jhall have a Writ of Entry after the Death of the Tenant. 

Vide 20 Ed. 1. De Defenfione Juris. He that cometb 
in by collateral Title^ that is to fay^ he in the Reverjion^ 
upon Receipt fhall find Surety (as the Court fhall award) to . 
anfwer the Value of the Land^ from the Day of his being 
received until Judgment^ if it pafsfor the Demandant. 

13 Rich. 2. cap. 17, He in Reverfion fhall be received 
upon faint pleading of Tenant for Life^ and he Jhall plead 
in chief without Delay. Day of Grace fhall be given be- 
tween them^ not the common Day in Plea of Land. 

Surety of Iffues fhall be founds as well where Receipt is rg ^1 
counterpleaded^ as where it is granted. 

Gloucefter, cap. 11. Tenant for Tears fhall be received 
before Judgment given to fay that the Action was brought 
by Covin. 

21 H. 8. cap. 15. Leffee for Tears^ Tenant by Sta^ 
tute^ Staple^ Merchant^ or Elegit^ and he who is intitled to 
have Execution of Land by a Statute^ may faljify upon 
feigned Recoveries for their Land only. Alfo the Reco- 
verors foall avow^ fhall have Wafie^ and Debt for the 
Rent againft fuch Termors.- 

In every fuch Aftion by which Land is demanded, 

"^ Recital in Stat. Weilm. 2. c. 3. 

or 
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or by which Land is to be charged or bound, or which 
in any fort concerns Land, as in a IFrit of Mtfn^i 
Warranty of Charters^ Writ of Cuftoms and Services^ and 
the like, a Fine may be levied by Accord of the Parties". , 

A Fine is an Acknowledgment in the King's Courts 
that the Land, or the like, is the Right of him who 
complains thereof* He that complains is called the 
Piaintiff^, and the other the Deforceant. If the Fine 
fuppofes a Gift precedent, then it is called a Fine fut 
Conufanu de Droit come ceo qu^il ad de fon done. The 
Fbrm of the Fine is thus, ^bis is the final Concord made^ 
in the Court of the Lord the Kingj &c. whereof a Flea of. 
Covenant defends in the fame Courts that is to fay^ that 
the aforefaid J. S. bath acknowledged the Tenements afore-- 
faid to be the Right of the faid A. &c. A Fine may be 
levied upon a Writ of Warranty of Charters, for it isr 
but in effcft a Covenant between the Parties before the 
Juftices, and entered of Record, and before the Statute 
of Weftnrinfter de his qua concordata funt^ which gives * 
Scire facias \ if the Fine was not executed, the Piarty 
j(bould have a Writ de fine fraSlOy and Ihould recover 
Damages only; which proves that a Fine is but a 
Covenant of Record *• 

Here one of them ought of neceflity to have fuch an 
Eftate at the Time of the Fine levied ; for ** againft 
the Plea, that the Parties to the Fine had nothing, (^c. 
it is not a good Replication, that the Parties were 
, feized, ^c. for ^ if one of them was feizcd, it is fufB- 
cient : Which Form of Pleading, viz. that one of the 
Parties was feized, proves, that if it be but an Eftate 
for Years, the Fine is void. ** And by a Fine of the 
Land itfelf the Reverfion dependant upon an Eftate for 
Life pafles. And * the Fine countervails a Feoffincnr, 
for it is as a Livery of Record 5 fo that a Freehold [ 
fhall pafs hereby without any Livery of Seizin. 

" 5 Co. 39. a, 2 Inft. 513. • 42 Ed. 3. 5. 40 Ed. 3. 7, 

•^ 22 H. 6. 57. « 27 H. 8. 4. ^ 37 H. 6. 5. « Pbwd. 

360. ^ Littlet. 5. 59. fays. Upon a FeoflSnent made in Pais 

where a Freehold (hall pafs, be it by Deed, or without Deed, it ht- 
hoveth to have Livery of Seizin. Which Words (in Pais) are put to 
exclude Fines which are Feoffments of Record* 

8 That 
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That whereof the Fine is levied, or any thing con- 
ained in the fame, as * Rent, Common, Eftate ^ for 
rears, or the like,' may be regranted to the Conufor by 
he fame Fine; and this is called a Fine/«r Grauf and 
Render ; thq Form of whiph is, Jnd for this AcknQw rjji 
edgtnent^ &c. the Conufee hath granted to the Conufor the 
Tenements aforefaid with the Appurtenances^ and them to 
bim bath rendred in the fame Courts to have to the 
Zonufor^ &cc. for none fhall uke the firft Eftate, hut 
thofe who are named in the Writ of Covenant ; as, 
«rhere A. levies a Fine to B. who renders it to A, and 
E. his Wife, csf ^. in this Cafe E. hath not thereby any 
Eftate, for (he was not Party to the Writ. ^ But 
every Stranger may take a Remaindt r. 

The Chief Ju ft ice. of the Common Pleas may take the 
Conufance of a Fine out of Court, and it fliaU be record- 
ed there afterwards, fo may not any other Judge ; but 
a Juftice of Aflize by a general Patent with Claufe of 
Non obftante^ may *. 

A Fine executed binds all Perfons if Claim be not 
made within a Year ^ j and therefore it is called a Fine^ 
quia Finis finem litibtis imponebat. And in a Fine fur 
render^ if the Conufee do not fue Execution within the 
Year, but after the Year by a Scire facias, it is not ne- 
ceflary for any Stranger to put in his Claim \ 
Prerogative. 

The King may give Power to any other by Writ, 
■ which is called Dedimus potejiatem de Fine levando^ to 
take fuch Conufance, that is to fay, upon Infirmity, or 
the like, in the Party who ought to levy the Fine, who ^ 
is not able to travel to Court 5 for every fuch Dedimus 
potejiatem fuppofes a Writ of Covenant, or the like de- 
pending : And they, to whom this Writ is dircfted, 
ought to go in proper Perfon to the Party to take the 
Conufance ; which being certified to the King's Jufti- 
ces in the Common Pleas, fhall be ingroflcd 


a 


K 18 ^d. 4. 22. * 36 H. 8« Bro. Fines, 118. * 50 

H. 8. Bro. Fines, 108. 24 Ed. 2. 28. b. & 57 b. k Bro. Fines, 
6i. 2 Infl. 514. S.P. * I H. 7. 9. ^ Atthe Commoti 

Law. * 7 Ed, 3. 57, F. Contin. Claim 7. » F. N, B. 

146, g. Old N B. 103. '^ I H. 7. 9. 
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A Feme Covert, whd joins with her Hufband in a 
Fine, (hall be bound for ever. 

Therefore the Juftices ought to examine her, and fee 
if (he doth it voluntarily. For if (he faith, upon Exa- 
mination, that herHti(band compells her by Imprifoh- 
ment, or the like, to levy the Fine, fuch Fine (hall not 
be received °. 

Statutes. 
18 Ed. I. Modus levandi Fines. See there the Man- 
ner of levying Fines, and that a Fine may not be levied by 
haw without Writ original. 

27 Ed. 3. cap. I. Stat. i. De Finibus levatis, oufis 
the Averment in annulling of a Fine (viz.) that the 
Plaintiff or his Anceftors were all the 'lime (before, at the 
^ime, and after the Fine) feized of the Land. 

15 Ed. 2. Stat. Carlifle. He that levies a fine /hall 

appear in Perfon, to the intent that his Age, Ideocy^ or 

other Defe£l, may be difcerned by the Judges^ But upon 

Impotency that be cannot come into Court, two or three 

of the Juftices fhall go to him, and take his Conufance, 

Jf only one goes , he fhall take with him a Knight, and 

fhall certify the fame into the Bench of Record, to the in* 

tent that, all I'hings incident to the Fine being examined by 

them, the Fine may be levied. 

[84] 5 H. 4. cap. 14. J^he Writ of Covenant, or the like, 

whereupon the Fine is levied, the Dedimus poteftatem 

with the Conufances and Notes of the fame^ before that 

they are drawn out of the common Bench by the Chiro- 

grapher, fhall be inrolled in a Roll to be of Record for 

ever, to tarry in the fafe Cufiody of the chief Clerk of the 

Common Bench, to the end that, if the Notes or Fines be 

embezelled, a Man may have recourfe to the faid Roll, to 

have thereof Execution. 

23 Eliz. cap. 3. Vide infra in Writ of Error. 
34 Ed. 3. cap. 16. oufis the Plea of Non-claim in 
Fines. 

I Rich. 3. cap. j. Who fhall be bound by a Fine after 
the engrqffing and Proclamations. See the Statute fome- 
what to the fame effect, with the Statute enfuing of 4 
//. 7. But now regard the faid Statute 4 H. 7. 

* 2lnfl. 515, 15 Ed. 4. I. b. 
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4 H. 7. cap. 24. Every Time after engrojftng Jhall be 
read and proclaimed in Courts the fame Term^ and the 
Mhree Terms next following^ at four fever al Days each 
^erm ; all Pleas /hall ceafe in the reading and pro- 
claiming* 

The Proclamations being made^ the Fine fhall conclude 
as well Privies as Strangers. 

Except Femes Covert (other than Parties to the Fine) 
and every other being within Twenty one Tears ^ in Prifon^ 
mr out of the Realm^ or of unfound Memory at the Time of 
the I^intj not Parties to the Fine. 

paving to every one and their Heirs {other than Parties 
$0 the Fine) fuch Rights Title^ Claim^ and Interejl^ as they 
bad at the Time of the Fine, fo that they purfue the fame 
iy A&ion or lawful Entry within five Tears after the 
Proclamations ^ 

And faving to all other Perfom fuch Jilion, Rights 
^isUf Claim J and Intereft, as fhall firft accrue, remain, de- 
Jcendy or come to them after the Proclamations, by force 
of any Gift in Tail, or by any other Caufe or Matter had [b] 
or done before the Fine levied ; fo that they take their 
Right and Title according to Law within five Tears after 
fuch Anion, &c. accrued, &c. or if at the Time of the 
A^ion, &c, accrued, &c. they be Covert Baron, &c. then 
they and their Heirs fhall .have five Tears after fuch Im- 
perfeilions removed. 

Saving to all Perfons not Parties nor Privies to the 
Fine the Exception, that the Parties to the Fine, nor any to 
their Ufe, have not any thing. 

32 H. 8. cap. 36, All Fines with Proclamation, ac* 
coring to the 4 H.y. by any Perfon of Twenty one Tears 
of Age, of any Land^ &c. before the Fine levied entailed to 
him who levies the Fine, or his Ancefiors in Poffefjion, 
Reverfion, Remainder, or Ufe, immediately after Procla- 
mation, fhall be a Bar againji him and his Heirs claiming 
only by force of any fuch Entail, and againji all others 
claiming only to the Vfe of him or any Heir of his Body. 

This fhall not extend to a Fine of Land given in Tail by 
the King or by Parliament, the King being in Reverfion at 
she Time of the Fine. 

P Vide 4. Anne, cap. 16. feA. i5. 

• S I Mar. 


^S7 


258 THE THIRD BOOK 

I Mar. cap. 7. SeflT. 2. Notwitbftanding no Pracld" 
mation be made by reafon of Adjournment of Term^ tht 
Fine pall be as good as if Proclamations had been made^ 
according to 4. H. y. 

31 Eliz. cap. 2. Proclamations of Fines Jhall be fnadd 
but four ^imesj that is to fay ^ once in the fame Term in 
which it is engrojfcd, and once each of the three Terms 
next following. 

A Grarit by Fine of a Seigniory^ Rent-charge^ Rent-fecky 
Remainder^ orReverfion^ is prefently good. ** But in order 
to enable him to bring fuch Adions as run in Privity be- 
tween the Tenant and him (as A£lion ofWafte^ or conji- 
milicafuy when Reverfion of Tenant for Life is granted 
by Fine, and afterwards Tenant for Life does wafte or 
Aliens in Fee, JVrit of Efcbeat or Ward^ when the Ser- 
vices of the Tenant are granted by Fine, and afterwards 
the Tenant dies without Heir, or his Heir being within 
Age) in fuch Cafe it is not good ' without Attornment: 
But he fliall enter for Forfeiture of Tenant for Life, 
fhall be received upon his Default, fhall enter for Ef- 
cheat, feize the Ward, £s?r. without Attornment '. 
Tg 1 Before the Fine be engroffej, he (hall have thefe 
three Writs following (all Indicial, iffuing out of Re- 
cord) to com pell the Tenant to attorn ; the Procefs is 
Summons and Diflrefs irfinite \ 

Per qua Servitia^ " when the Fine is levied of a 
Seigniory. The Form is, We command you^ that yen 
diftrain A. by all his Lands^ &c. and that of the Profits^ 
&c. and \thai you have his Body (on fuch a Day) to ac- 
knowledge by what Services he holds one Meffuage with 
the Appurtenances in B. which J. of F. in our Court 
granted to R. by Fitie thereof between them made^ and to 
heary &c. 

"^ ^em redditum reddit^ when it is of a Rent Charge, 
or Rent feck. The Form is, TVe commandyou^ that you 
diflrain^ &c. (ut fupra)' to acknowledge what Rent ht 
yields for the Ifucs of one Meffuage, &c. which J, of i^ 
in our Court y &c. hatb granted to R. S. by Fine^ &c. (ut 
fupra.) 

•3 48 Ed. 3. 15 b. ^ Vic3. 4Anne, c 16. • 37H.6. 

5. ' Old N. B. 171. « Old N. B. 170. ^ \hd. 
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^id juris clamat ^ when it is of a Remainder or 
Reverfion. The Form is, fFe command y'ou^ that you 
dijirain^ &cc. (as above) to acknowledge what Right he 
claims in one ^ejfuage^ &c. which J, of F. in ohr Court^ 
&c. ibath granted to R. S. ky Fine, &c. (as above.) 

C H A P. V* 

• Of Pleas of Land. ' ^ 

Ri ]£AL Actions are either meerly Real, or niixt. 
I Meerly Real, in which only the Thing itffelf, that 
is to fay, the Freehold or Inheritance (hall be reco- 
vered, tiut not Damages. For at the Common Law,. 
Damages (Mould not ht recovered, but in Perfonal znd 
fnixed Aftions, and not in Reak vii. Dower, V/rit of 
Entry fur Diffeizin, Aiel, Cofmage, (Sc. for therein Da- 
mages are given efpecial Stat?utes ''• 

And they are meerly Real, which are properly called 
Pleas of Land, or in the Realty. 

Pleas of TL,and which demand a Freehold ^in De-. 
tnefne ; 

Thefe do not lie but againft the 1* ^nant of a Free- '■ 
hold in Deed or in Law, and therefore a * Releafe of [b] 
all A6lions Real is no Plea, except that he was Ter 
nant of the Freehold at the Time of the Releafe, for 
ocherwife^ he that did releafe had not any Caufe of 
fuch Aftion againft him. And ^ fuch Aftion is not 
maintainable a2;ainft LeflTee for Years, for he hath not 
the Freehold. Neither fliall the "" DifTeizee have 2l Pre- 
cipe qucd reddat againft the DifTeizor, who is Pernor 
of the Profits for Years only, notwithftanding the Sta- 
tute, becaufe by the Common Law, Aftion do':rs not 
lie againft him. And for this Reafon **, Non Tenure 
of the whole, or although it be but of Parcel of the 
Thing demanded * Jointenancy v/ith another not named • 
in the Writ ^ Entire Tenancy of the whok% or ^ fe- 

« OWN. B. 170. b. y Bro. Cofls, 29. » L'ttlet. §. 

495. 8 Co. 151. b. ^ CM Tenures ad. v. T/rrn d'Ans 

^ PiVvd. 87. d 4 Ed. 4. 32. b. « 19 IL 6. 32. I. 

22 H,6. 12. f 45 Ed. 3. 5 . '^ ],j H. 6. S. 27 ii. K. 30. 
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vcral Tenancy of Parcel, when the Writ' is brought 
againft two or more, are good Pleas in Abatement of 

the Writ. 

* But with him may be joined the Mortgagor, Lord 
of a Villain, or the like, who hath Title to enter 5 but 
not the Diffeizee with his Diffeizor. 
Statutes. 

25 Ed. 3. cap. 16. By Exception of Non tenure of 
Parcelj no fVrii Jball be abated^ but for tbje ^ntity of 
Nontenure^ which is aUedged. 

37 Ed. 3. cap, 17. Ifo fTrit fhall be abated by Ex* 
eeption of Acknowledgement of Viltenagey if the Deman- 
dant will aver^ that he^ who aUedied the Exception was 
free the Day of the Writ purchafel. 

I Rich. 2. cap. 9. ^be Dijfeizee Jhall have his Re- 
covery ^ viz. of i he Land J and double Damages^ againft the 
Dejfeizor^ who makes a Feoffment by frauds and takes the 
Profits^ if he commence his Suit within a Tear after the 
Dijeizin '. 

4 H. 4^ cap. 7. ^he Dijfeizee Jhall have ASion a* 
giAnft the Diffeizor^ being Pernor^ during the Life of the 
Dijjeizor ; and other AHions of Pleas of Land to be brought 
agdnft the Pernor^ within a Year after the Aaion ac- 
crued. 

I I H. 6. rap. 3. Jndfmuch as the faid Statute 4 H. 
4. according to the Opinion of fome^ is intended in AJJize 
0f Novel Dijfeizin only^ the Statute doth alfo extend, to all 
Writs founded upon a Djfeizin. 

I H. 7. cap. I. A Formedon is given againfi the 

Pernor. 

34 H. 8. cap. ao. A Feigned Recovery by AJfent of 

the Party againji Tenant in fail^ of the Gift or Provi- 

fion of the King^ where the King is in Reverfion^ or Re- 

maindery Jhall he void againji the Heir^ ,be the Recovery 

with Voucher or not. 

i4Eliz. cap 8. Every fraudulent Recovery^ and Re- 

[80 J ^^^ by Agreement y againft any Tenant for Life^ or in 

which any Tenant for Life is vouched^ or in which he 

h 41 Ed. 3. 16. * Note, all Pernancy of Profits is mom 

faken away by 27 H. 8. of Ufcs. 
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that bath Right to the Eft^ite for Life is. vouched^ Jball 
he ''void againft him in Reverjion^ or Remainder. Pro^ 
vided^ that if it <• he with, the Ajfent of him in Reverfion or 
Remainder^ fo tbatfuQb AJfent appear of Record^ itfhall 
he food. 

Vide 23 Eliz. cap. 3. In Writ of Error. 

Gloucefter, cap. 13. From the ^ime that a Plea fiall 
he moved by IFrit^ the Tenant Jhall have no Power to 
make Wafle^ or Eftrepement of the Tenement^ ivhich is in 
demand^ banging the Plea ; if be do 9 it fhall be kept fafe 
at the Suit of the Demandant. 

• The Ori^nal Procefs here is. Summons and Grand 
Cape. 

Every Summons fliall be by two ^'Summoners at Icaft; 
and fo fhall it be^ of the Tenant, in his Land, ^but 
not of his Goods, nor by Rent Service, Rent Charge, 
Rent Seek, or Common, for there the Land belongs 
to another : The Form is. Summon by good Summoners 
the aforefaid A. &c. 

^ In Voucher, fhall be Summons ad Warrantizandumy 
The Form is. Summon by good Summoners A. that be 
he before our Jufiices at fVefiminfter^ &c. to warrant to 
W. the Mefjuage with ibi Appurtenances in G. which 
y. in our Court before our ^uftices at JVefiminJiery claims 
as bis Right againft bimj ana whereupon the fame W. in our 
laid Court J vouches the aforefaid A. to warranty. 

• But if he be vouched as Heir within Age, Sum* 
mons ad habendum vifum^ alias ^ Pluries^ 2ind Sequatur fub 
fuo periculo^ (hall firft ifTue. 

' The Summons upon Adion againfl him as Heir, 
fhall be in the Land which defcends. Otherwife, in 
any Land whatever. 

8 If it be to recover a Freehold in the Land, it fhall 
be in the fame Land. Otherwife, if he makes De- 
fault, he may at the Grand Cape wage his Law of Non 
Summons ; but if he appear, Zeis not material in what 
Land he is fummoned. 

- • Old N. B. in fine. >» 8 H. 6. 5. 35 H. 6. 46. b. 

« 32 H. 6. n. 22 H. 6. 38. ** Ante, 81. a. Old N. B. 179 b. 
Co. Litr. loi. b. 393. a. ' Ante, 81. a. 17 £d. 3. i;. 

* 13 Ed, 3. Fitz. Judgmcnr, 170. « 37 H. 6. 26. 
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• Grand Cape^ is a Procefs (where the Tenant make! 
Default at the Summons returned) to take the Land 
into the King's Hands, by the View of legal Men, who 
^ are called Veiors^ the other Pernors^ with a Summons 
of the Tenant to anfwer *", as well to his Default as 
to the Action of the Demandant. This is the Rea- 
fon that it is called a (%,and Cape. And * therefore the 
Tenant may here fave his Default, as to fay, that he 
[b] wds not fummoncd according to the Law of the Land, 
and of that he is ready to make his Law, or that he 
was in Prifor>, or hindered by fear of Water, &c. 

^ And the King fhall have the L4nd to his own 
IJfe, whereof the Sheriff (hall render Account, that is 
to fay, of the Iffucs, from the Time' of the Default 
until Judgment for the Demandant. The Form is, 
Take into our Hand by the View of legal Men of your 
County^ the third Part of one Meffuage^ with the Ap- 
purtenances in Nr which J. held the iSth Day of No- 
vember^ tn the Tear &c. to whatfoever Hands they have, 
icme in your Bailiwick^ which. J. who was the Wife of 
J. in cur Ccurt^ &c. at IVefiminfter^ claims for her 
'Dower againji the dforefaid J. for the Default of him 
the faid J. and the Day of the taking you make known 
. to our jufiices at IVefiminfler by your Le iters fealed. And, 
fummon by good Summoners the aforefaid J, that he be 
before our Jujiices at Wefiminfier in eight Days of St. 
Hillary, to anfwer thereto, and to fhiwwhy le was not 
hfore our Jufiices at IVefiminfier, in eight Days of St: 
Michael, &c. as he was fummoned ; and have you there, \ 
the Names of them by whofe View you make this Summons, 
iind thislVrit, ' . ' •, 

If the Tenant be returned fummoned, where in 
Truth he was not fummoned as he ought to be, he 
may thereof wage his Law, if he comes within forty , 
Days after the Grand Cape returned^ otherwife not, I 
inafmuch as the Land is taken into the King's Hands; 
but the Party fliall recover the Land prefently, that i 
is to fay, at the Common Law ; but now this is oufted ' 

'••■:-• ;•! 

♦■ O'J N. B. 177. b. 50 Ed. %. 16, h 38 H. 6. n- 

'' Old x\. S. ibid. k S-.amr'. "Prjur. 84. 
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fey the Statute 9 Ed. 3. infra. And by this Wager 
of Law, the Writ fhall abate '. The Entry is, "^ A. 
Jberetofore demanded againji B. two Mejfuages, &c. fo 
that it was then commanded to the Sheriffs that hefum- 
tnon the aforefaid B. by good SummonerSy that he be here 
in eight Days^ &Ci to anfwer the aforefaid A. of the 
Plea aforefaid. At which Day B, madejiefault^ fo that 
it was commanded to the Sheriffs &c. that he fhould take 
the Meffuages^ &c. into the Hands of the Lord the Kingy 
&c. and that he fummon B. by good Summoners^^ that be 
be here^ to wit^ &c. to anfwer the aforefaid A. as well 
of the principal Plea^ as of the aforefaid Default ; at 
*ivhich Day^ &c. and the aforefaid A, precifely takelh him- 
felfto the Default aforefaid^ which the aforefaid B. made 
here at the eight Days aforefaid^ &cc. And the afore- 
faid B. fuithy that he never was fummoned according to 
the Law of the Land^ to be here at fbe aforefaid eight 
Days^ to anfwer the aforefaid A. of the Plea' aforefaid^ 
and this he was ready to defend againft him and his Suit^ 
as the Court of the King here floould conftder. By which 
it was then confidered^ that he fJoould wage bis Law by 
12, &o and Pledges y &c. * 
Statutes. 

Magna Charca, cap. 28. "Noyie flmll he admitted tti 
wage his Law^ without credible tVitneffes. 

In Voucher aifo there Ihall be a Grand Cape ad Va- 
lentiam, that is to fay, to take in the fame manner 
of the Land of the Vouchee, to the Value of the Land 
• demanded'*^. The Form is, T^ake into our Hands by \%-f[ 
the View of legal Men of your County of the Land of 
A, for the Default of him the faid A. to the Value of 
one Meffuage^ &q. which in our Court before our Jufii- 
ces at Weftminfier^ &c. claims as his Right againfi R, 
and whereupon the fjme R. in our faid Court vouched the 
aforefaid A. to warranty againji him ; and Day^ &c. (ali- 
as in the Grand Cape above,) 

' 15 Ed. 4. 7. PerCatefby. 2% H. 6. 41. » Raft. Emr. 

417. a. pi. I. 424. a. b. pi. 7. ^ An;e, 81. a. Co. Li.c. 

ici. b. 
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^ Upon Default herein after Plea, IflUc, or 
murrer, a Petti Cape Ihall iffue : which is a Proc< 
to take the Land into the Hands of the King, wit 
a Summons of the Tenant to hear his Judgment, tl 
is to fay, in regard of his Default, and not tJ 
fwer to the <Demand, as he (hall do in the Grand Cape\ 
And therefore this is calieci Petit Cape^ and the oi 
Grand Cape^ for that it is lefs in the one than 
other. The Form is. Take into our Hands one Mel 
fuage, which R. in our Court before our Jujiices at fFe, 
minjlery claims as bis Right againft M. for the Defin 
of the faid M. andfummon by good Smmoners the afor^ 
faid M. that he be before cur Juftices at JVeftminfter^ 
eight Days of St. Hillary y to hear thereof his Judgment. 
And upon Voucher^ the Petit Cape ad Valentiam ' 
iflue '. The Form is. Take into our Hands of the 
of G. for the Default of the faid G. to the Value of 
Mejfuage^ &c. which A. who was the Wife of C. in 
Court before our Juftices at fVefiminflerj claims as 
Dower againft J, and J. in our faid Court bath voucl 
ed the aforefaid G. to warranty againft her. And 
nwnj &c. all as in the Petit Cape above. 

The Writ of Execution upon Recovery in th< 
A "ic IS is. Habere Facias Seizinam^ to put him in Poj 
/ ;: vjn;. The Form is, Knowyou^ that A. in our Com 
&c. hath recovered her Seizin againft^ B. of one Mej 
^S^y h ^^^ Default of the faid B. (or as the Ca/e fJ 
and therefore we command you^ that withmt delay ji 
caufe full Seizin to be given to the aforefaid A. of tl 
Meffuage aforefaid^ with the Appurtenances. . 
Statutes. 
Articuli fuper Chartas, cap. 15. Summons and 
iachments in Plea of Land floall contain the Term of i\ 
Days at leaft^ if it be not in Attachment of Affxzes taki 
in the King^s Bench^ or before Juftices in Eyre. 

31 Eliz. cap. 3. After every Summons upon the Lai 
in Real Asians^ 14 Days befcre the Day of Return^ Pn 
clamation [ball be made upon a Sunday^ immediately apt 


« 38 H. 6. 33. 

' OidN. B. 179, 
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Divine Service and Sermon^ if any Sermon he there^ ani 
if there be no Sermon^ then immediately after Divine Ser- 
vicej aty or near the moft ufual Door of the Church or ry 
Chapel of the fame Town or Parifhj where the Land 
upm which the Summons was made lies \ and this Pro- 
clamation fhall be returned with the Name of the Sum- • 
monersj otherwife no Grand Cafe fhall iffue^ but an Alias 
•r Pluries Summons. 

9* Ed. 3. cap. 2, None fhall lofe his Land by Reafon 
of Nonplevin \ 

Pleas of Land, either demand Land, or the like, 
in certain, by Writ of Pracife quod reddat^ or they 
are fuch as do not contain any fuch exprefs Demand in 
the Writ \ 

^ A Praecipe quodreddat of Land, lies always in a Town 
or Place known out, fc?r. not in a Hamlet ; but (Per- 
fonal Aftions, as Trefpafs, or the like, may be in a 
Hamlet.) So a * Writ of Dower, or Affize, for there 
no Land in certain is demanded, and alfo in Affize, 
he (hall recover by View of Jurors ; fame Law in a 
Scire Facias out of a Fine, Nuper Obiit^ ** Writ of Mefne 
Covenant, * Wafte, ^ ^are Impedit^ that is to fay, 
thefe may be in a Hamlet. Otherwife it is of a Writ 
of Right of Ad vow Con. 

The • Writs of Praecipe quod reddat^ are in the 
Rights or Aunceftrels Poffeffory ; thofe in the Right, 
either demand the Right itfelfj or are mixed in the 

. Rigi^^' 

The Right itfelf as Precipe in Capite^ and Writs of 

Right in their Nature. 

' Precipe in Capite^ is for the meer Right (and there- 
fore it lies only for Tenant in Fee Simple) of Land 
' holden in Chief. The Form is. Command A: that he 
iuftly render to B. one Meffuage^ &c. which he claims to 
be his .Right and Inheritance^ and to hold of us in Chiefs 

* 15 Ed. 4. 7. Per Catefby. • " 34 H. 6. 33, b. ^ ^9 
Ed. 4. 36. 8 Ed. 4. 6 b. 34 H. 6. 18. b. * 18 Ed. 2. 

Fitz. Brief, 829. 29 AS. pi. 33. 2 Inft. 263. ^6 Ed. 2. 

Fitz. Brief. 804* « 17 Ed. 3. 58. b. ** 18 Ed 3. 11. 

* 18 Ed. 4. 23. b. 34 H' 6. 4. Dyer, 137. » f, N. B. 
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and whereof be complains^ that the aforefaid A. hath unjuj 
ly deforced him. And unlefs^ &c. 
Statutes, 

Vide Magna Charta, cap. 24. ^his Writ Jhall 
ie granted of (iny Freehold^ whereof a Freeman Jhall /< 
^ his Court, 

'^ If the Tenant caft an Eflbign de Malo LeSi^ 
may have a Writ of Eflbign de Malo Le£li out 
Chancery, to warrant the faqie, by which it Ihall 
commanded to four Knights to fee him, and if he 
Sck, then 'to give him Day to the end of a Ye 
and a Day, for in this Eflbign is an Adjournment fi 
fo Jong Time. The Form is, Send four lawful Knigh 
cf your County unto Z). of M. to fee whether or no 
^e Sick of the Difeafe for which he hath effoigned hit 
felf of being Sick in Bed againfi C of D. in fuch 
Suit^ (naming it) and if he be Sick, then let them appoi 
to him a Day, from the Day of their View unto one 2>< 
and a D^y^ that he may then be {at the faid Court) t\ 
anfwer thereof the aforefaid C or put for him afuffi' 
[88] ^^^^^ Sponfcr.; and if he be not fick, then let them pui: 
him a Day from the Day of their View in i 5 Days, tha' 
he may ' then be (at the fame Court) to anfwer thereoj 
the aforefaid C. and order the four Knights, who Jhalf 
be prcfent at the View, that they be then there to tefiifj 
their View, and what Day they have given him. 
Statutes, 

See V/eftminfter 2. cap. 17. Supra in EJfoigns. 

^ In this Writ the Tenant may not' traverfe the 
Seizin, but fhall tender the Demy Mark to the King 

to have it enquired by the Ju- 

Prerogative-* ■ j ^ 

The Tenant may not tender ry ; and if it be found, that 

the Demy Mark againft the ^-^^ Demandant was hot feizccJ 

King. 20 Ed. 3, F. Droit. 15. . . ,_. , ^, 

m the Timewhereor he counts, 
he Ihall be barred for ever. 

But it fhall not be joined upon the meer Right, but 
by the Party himfelf, not by Attorney*. 

^ 19 H. 6. 61. b. Newton. This EfToign lies only in a Writ j 
of Right. ^ 16 Ed, 4. 9. b. 3 Ed. 3. Eitz. Droit 26. 

* 19 H. 6. 61. b. 

The 
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^ The Jury is called the Grand JJJize^ and (hall be 
ur Knights or others in their Default, choofing s\, 
ury of twelve to them. So Note fixteen Jurors, for 
e Grand Jury is always by more than twelve ; and 
erefore no jiitaint lies for him who iofes in a Writ 
Right, becaufe this pafles by the Grand Jjfize, which 
by more than twelve K 

Iri order to choofe them, there fliall iflue to the 
heriff a JVrit Judicial that is to fay, when the Plea 
in the Common Pleas (for if it be in the Lord's Court, 
r in the County Court, it is a Writ Original out of 
'bancery) to fummon four Knights to return the Grand 
Iffizej which is called a Writ de Magna Jffiza ei'igen- 
The Form is, Summon by good Summoners four le- 
gal Knights of the Vifne^ &c. to make Recognition of the 
freat Jft^e, &c ^, 

The Tenant may choofe hi3 Trial by Battle, if he 

iwill ; and therefore it is. afue way for the Deman- 

kdant in a Writ of Right to have hi^ Champions always 

ready, otherwife he may be deceived ; and this Trial 

Shall always be by Champions, for which Reafon, in 

a Writ of Right, an Infant may join the Mife and try 

it by Battle, which he may not do in an Appeal, for 

there the Battle fhall be in proper Perfon. Thcfe 

Champions ought to be '^ Freemen^ not Villains^ and fo 

is the Iflue, viz. ready to defend the fame by the Body 

^f 7' S' ^ Freeman ; and therefore if the Lord tender 

his Villain to be Champion for him in a Writ of 

Right, or in Appeal, this is a Manumiffwn \ and the 

'Champion of the Demandant ought to be fuch an 

one, as hath fcen.the Demandant^ or his Anceftiprs in 

Seizin ; of which he Ihall take his Oath. 

Statutes. 

Weftminfter i. cap. 40. Becaufe it feldom happens [b] 

hut that the Chan>pion of the Demandant is forjijOGrn^ 

in that he fivearcth^ that he^ or his Father^ faw the 

I ^ 39 Ed, 3. 2. b. Dver, 98. It (hall h<i 12 befiJes the £in\v 

Knjghc^. • ' Bro. y^ttain:. 42. Poit. 112. b. "^ F. N. 

B. 4. f. n Old N. B 2. 9 Ed. .4. 35. ^ a 3H. 6. 

55. Bro. Chall, 195. *» The Statute Welim. 1. c. 40. 

! lo recites. 

i •• C ' ' ' 

i 
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Seizin of bis Lordy cr his Ancejior^ and that his Fathi 
commanded him to deraign that Righty from bencefori 
the Champion of the Demandant (hall not he compelled 
to fweafy never thelefs Ins Oath Jhall be kept in all oti 

Points. 

The Judgment after the Mil 
. .?"'t''^""' ,, joined, is final on every Pai 

Againft the King, the Jodg- ^ ' '^ rr L tt 

mtnt is not final, but is always not Only wherc It pafies by Fer- 
y^ithz jajvo jure Rig s. »o Ed. ^^ff q^ whefc hc vanqui/hes tl 

a. Fit*. Droit. 15. r^\ • r 1 L 1 

Champion of the other, b 
where the *" Demandant is Nonfidt^ or the Tenant mak< 
Default^ or the Vouchee after fuch Iffue joined by hij 
departs in defpite of the Cburt **. 

Recoveries bind every Stranger that doth not pul 
in his Claim within a Year ; as if the Difleizor fufic 
a Recovery, the Difleizee is bound by his Non-Claim •< 

When in an Adtion, where the Services (hall bej 
recbvereU, (as in Avowry \ for there they Ihall be re-^j 
covered inclufively, inafmuch as he fhall have Return 
in * Affxze or Praecipe quod reddat of Rent, for there the; 
Services are exprefsly demanded \ but not in a Per qus 
Servitia f , for there nothing but Attornment is demand- 
ed, nor in Jujiification in RephvinX^ for there the De-J 
fendant (hall never have Return, nor fhall he recover 
the Services exprefsly nor inclufively) there when the 
Tenant in a Court of Record, viz. the Common Pleas, 
(not Court Baron, or County Court) difclaims to hold 
of him, the Lord « (hall have a Writ of Right upon 
this Difclaimer^ and if he can prove, that the Land is 
holden of him, he (hall recover the Land itfelf for 
ever, bccaufe the Difclaimer is of Record ; and ^ there- 
fore by fuch Difclaimer y he is barred of all Po(Ieflbry. 
Aftions for the Services, as an A(rize, Ce(ravit, Ra- 
vi(hment of Ward, and the like, but not of a Writ 
of Efcheat, Right of Ward, Right of Cuftoms and 
Services, &?r. And altho* the Dillrefs and Avowry of 
the Lord were lawful^, yet the Tenant who fo difclaims, 

' F.N. B. 6. Dyer 301. * 20 H. 8. 8. « 5 Ed. 

3. 50. ' 13 H 7. 27. * 5 Ed. 4. 2. f 13 H. 7- 27, X 15 
Ed. 4. 29. b. « Old N. B. 162. b. * 16 H. 7. 1. b. 

34 Ed. 3. Fitz. Difdaim. 24. * 16 H. 7, 1 b. 

(hall 
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ihall recover Damages of him, for the Bifclaimer gives 
to the Lord a better Advantage, that is to fay, the 
Land itfelf. But upon fuch Difclaimer in a Court Ba- 
ron, or County Court, the Lord (hall be amerced. 
The Form of Difclaimer is, ji. (the Plaintiff in Re- 
plevin) fai^b^ that B. (the Avowant) fcr any Thing be^ 
forealledgedj ought not to avow the taking of tb^ Cattle 
aforefaid^ in the Place aforefaid^ in whicbj Sec. becauft 
he fait by that he the fame A. doth not bold of the fame 
B. the Croft aforefaid^ but the fame to bold of the f aid 
B. altogether difavows and difclaimj j wherefore be prays 
Judgment^ &c. 

The Writ of Right upon 'Difclaimer is the Writ of Right rjgl 
itfcif, in which the Demandant fhall count the Tenure, 
of him, and his Seizin, a Replevin brought againli 
him by the Tenant, his Avowry therein, and the Di/- 
rAi/«?^of thePlaintiffin Replevin \by which [aid Difclaimer 
and DifavQwry hath accrued to the fame B. (the now De- 
mandant) a Right of demanding the Croft, aforefaid, in his 
Demain as ofFee.Jbtd that fuch is bis Rights he o^ers^tcQ. 
Statutes. 

Weftminftcr 2. cap. 2. Upon Difclaimer in a County 
Courts or the likcy which is not a Court of Record^ the 
Lord fhall have a Writ to remove the Parol before the 
JuJiiceSy who alone ^ may do Jujiice. 

21 H. 8. cap. 19. Vide infra^ that in Avowry for 
Services^ the Plaintiff fhall not difclaim. 

Vide Glouceftcr, cap. 4. If he whofe Land is cbarg- 
id in Fee Farm to the Value of the fourth Part^ lets it 
lie frejb by two Tears, the Leffor fhall have Anion to 
recover the Land in Demefne, if the other do not come 
hefort Judgment, and tender the Arrearages, and the Da- 
mages, am find Sureties, fuch as the Court fhall think fuf- 
fcient, to pay for the future, as is contained in the Writing 
0f bis Leafi. 

Vide Weflminfter 2. cap. 21. In the fame manner 
the Lord fhall have an ABion upon Detainer of the Ser- 
vices by two Tears. The Heir in this, and in the Cafe 

^ Viz. The Difclaimer being there of Record, the Lord may 
have a Writ of Right upon the Difclaimer. 

of ' 
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of the Statute of Gloucefler^ fhall have a Writ of Ent^ 
againjl the Heir^ or the Alienee of the Tenant. j 

The Writs of Right in their Nature are. Writ q 
Efcheaty (by reafon of a Seigniory) Formedon^ am 
Writ of 'Dower unde nihil habet. \ 

The Writ * of Efcheat^ is for him who hath t] 
Seigniory, (whether in Fee, or for Life) to have t] 
Land which is cfcheated to him. The Form is, Coi 
mend A. that he reader B, t^n Acres bf Land ivitb ti 
Appurtenances in N. which C. held of hint^ and wbic\ 
ought to revert to him the faid B, as his Ef cheats hi 
caiife the aforefaidC* died without Heir or (in the fpi 
ctat Cafes following) becaufe the aforefaid C. was a Bi 
jiard^ and died without Heir ; cr as his Efcheat^ becap) 
the aforefaid C. committed Felony^ for which he was^ ban^ 
cd^ or for which he *was outlawed^ or for whicb be: 
jtircd the Realm °*. 

Formedon^ is a Writ of Right in its Nature^ whic 
entitles the Demandant by the Form^ of the Gift 
aiid is zForntedon in Reverter^ or Remainder \ for 
Formedon ^ in Defender lies not at the Common Law, 
but is given by the Statute bf Wefiminfter 2. cap. rJ 
and is *" not of fo high a Nature as a Formedon in Re 
vcrter^ or Remainder^ for in them the Fee Simple fha 
be recovered. 

The *" Formedon in Reverter^ is for the Donor afte 
the Eftate Tail determined. As (at the Common Law) 
if the Donee alien before Ifllie had, and afterwards 
die without IfTue, or if he hath Iffue, and afterwards- 
he or his IfTue die without IfTue. Otherwife it is \t 
he had IfTue, and afterwards had aliened and died with*' 
out IfTuCw 

The Form is. Command A, that he render to B, cm 
MeffuagCy Sec. which the fame A. {or C. the Father cf 
the aforefaid B. whofe Heir he is) gave to J, and Ft] 

^ F. N. B. 144. m. 7 R. 2. Fitz. Efchcat. 4. «" 'Tis obferv- 

ablc from tiie Form of the Writ, that an Efcheit doth happen two 
riMiiner of Ways, onewiihout Attainder as for Defnult of Heir, the 
other hy Attainder as for Felony, and in the latter Cafe by Judgment 
three Ways only, aut quia fujpcnfus per co\lut7ij aut quia utlagafus^ a:*i 
^uia ai,ji,ra'v'it regnum, * Bro. Fomicdnn ( g- Plovvd. 239. 2 Iii/r, 

336. 1. N B. 212. ^ 6 Co. 7, b. Doc. Pia. 66. ^ F. N. B.-2iy c. 
30 Itid, I. Fitz Formedon, 65. t:s 
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bis Wife J an'd to the Heirs of their Bodies ijftting^ ^^^^ 
ivbicb after the Death of the aforefaid J. and F. ought 
'^ revert to the aforefaid B, by the Form of the Gift afore- 
^idy becaufe the faid J. and F. died without Heir of their 
Bodies iffuing. 

The Formedon in Remainder lies for him in Rerhain- 
3er for '^Life, or in * Fee, upon aLealefor Life ex- 
pired ; for after the Eftate Tail expired ^ this Writ 
did not lie at the Common Law, becaufe it was an 
Eftate in Fee Simple, whereupon no Remainder could 
depend. The Form is, Which C. gave to D. and to 
the Heirs of his Body iffuing^ fo that if the faid D. Jhoufd 
die without Heirs of his Body iffuing^ the aforefaid Me f- 
fuage^ &c. fhould remain to the aforefaid B. and his Heirs y 
and which after the Death of the aforefaid D. Ought to 
remain to the aforefaid B. by the Form of the Gift afore- 
faidy becaufe the aforefaid D. died without Heir of his 
Body iffuingy as it is faid^ and unkf^ Sec. 

The Writ of Dower unde nihil habet lies for the 
Wife, who hath received no Part of her Dbwer *. 

The Form is, Command A. that he render to ^. who 
ivas the Wife of C. her reafonable Dower which belongetb 
to her of the Freehold which the aforefaid C. her late 
Hufband had in N. whereof Jhe hath iiothing^ as /he faiths 
and whereof /he complains that the aforefaid A. deforceth \ 
her-, and unlefSy &c. 

The Demand here fhall be in lieu of Count. 
No fpecial Effoign lies -f. 

The-^ Parol fhall not demur for Notiage of the 
Heir, nor for the Nonage ^ of the Heir of the Vouchee 
in a ^od ei Deforceat upon Recovery in a Writ of 
Dower, (or this is in Nature of the firft Writ. 
' Warranty of the Anceftor is no Bar. 
^ Iflue upon the Death of the Hufband, fhall be 
tried by Vv itneffes, fo it fhall not be in any other Cafe 
in our Law. 

; ^ Old N. B. 148. 149. « F. N. B. 217. ^ Plov.d. 

235. 2 Inft. 335. * Oli N. B. 6. t 44 Ed. 3. 15, 

* FietJ», lib. I. c. 9, pi, 3. lib. 6. c. 43. pi. 4. Jjriton, ziy^ 
i39 H. 6 iJ9, 3 Buhl. 135. h 44 lid . 3. 43. Fitz. Age. 

38. I Rol. Abr. 137, iRol. Rep, 251. ' ' zi Ed, 4. 82. b. 

k 8 H. 6. 23. b. 

Writ 
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Writ of Dower Ihall be brought againfl ' Guardn 
in Chivalry, although he is not Tenant of the Fj 
hold, and not againft " the Heir. The ' Reafon 
lies againft the Guardian in Chivalry is, becaufe 
Tenant of the Freehold is named, for it fhall be^ < 
mand A. Guardian of B. But it does not lie agati 
[9^1 o Leflee for Years of a Guardian, nor againft ^ Gu; 
dian in Socage. 

"• Where a Feme Guardian in Socage brings a Wi 
of Dower againft the Guardian in Chivalry, fhe 
her Prayer Sail be adjudged to endow herfelf (aco 
ing to the Value of the whole) of the Land in Socag^j 
which is called Dower de la pluis Beale. The Form 
the Entry is, A. demands againft B. Dcwer^ &c, 
B. comes and fays^ that A. holds in her Cuftody Lai 
and ^enements^ which are bolden in Socage in Z. of 
Heir of W. Son and Heir of the aforefaid J. (Hujbi 
of the Demandant) which defcended to him in Pee-Sii 
fky fufficientj &c. whereof the aforefaid A. may be i\ 
dewed. And the aforefaid A. cannot deny this \ /hi 
fore it is confidered^ that the aforefaid A. take of i 
Lands and Tenements of the Heir ^forefaid^ which are 
her Cuftody^ to the Vake of the aforefaid third Part wii 
the Appurtenances^ to hold in the Name of her Di 
for the aforef^d tlnrd Part- abovOy hy her demanded^ 
But fuch Dower fhall not be where the Feme is Gus 
dian in Deed in ^ Chivalry, nor where all the Lands 
the Hufband are holden in Socage % and (he brings 
Writ of Dower againft the Heir, nor where (he brinj 
fuch Writ againft the FeofFee of her Huft^and wii 
Warranty, for he may vouch the Heir *. 
Statutes. 

Vide Mertpn, cap. i . In this Writ Women fhall re- 
cover againft the Deforceors, of their Dower ^ or Stuan 
JinCy Damages from the Time of the Death of the Hufbi 
of the Land whereof the Hufband died jHzed. 

' Bro. Praecipe quod reddat, 35. 8 Ed. 3. 384, ■ 9 

6. 6. b. ''I Ed. 3.3. 8 Ed. 3. 384. Bro. ibid, 

* 9 H. 6. 6. b. 'Co. Litt. 35. a. Perk. §.404. ^ littlec.f^ 
48. « Perk. §. 455. ^ Ibid. §. 451. 452. « 21 Ed. 3. a«. 
25 Ed. 3. 5. Perk. J. 453. 

Wcfti 
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^Weftminfter i. cap. 49. The fFrit of Bower unde 
il habet Jhall not be abated^ aUbougb that Jhe 
b received Part before the Writ purcbafed^ that is to 
I, if it be not of the fame Defendant^ and in the fame 

Weftminfter a. cap. 4. If a Man lofe by Confeffion^ 
Juftices fhaU adjudge Dower to the Wife ; but it is ' 
ordainedy that if be lofe by Default y tben in a Writ 

Dmer^ if tbe Tenant can maintain bis Title to prove 
Ricovery againft her Hufband good upon a true Titky 
fifoll be barred of her Dower y otberwfe not. 

If Jhe recover Dower againft the Guardian^ the Heir 

full Agey Jhall have a Mortdanceftor againft the Feme^ 

which if the Feme can maintain that Jhe had Rights Jhe 

7 retain her Dower. 

Writs mixed in the Right are called Writs of En- 
V which are to difprove the Pofleffion of the Tenant, 
reafon of his firft Entry. 

* Here the Tenant in Fee Simple, who makes his 
and of the Poffeffion of his Anceftor, Ihall fay in 
Writ, *' Which he claims to be his Right and, 


icritance.** 


Tenant in Tail, or for Life, Ihall not fay fo, but ., ^ 

II (hew his fpecial Title in the Declaration •• Nor ^ J 

11 he, who claims of his own Pofleflion, have thofe 

ords in the Writ, except only in a Cut in Vita^ or 

i ante Divortium brought by a Feme of her Inheri* 

ice aliened by her Hufband . 

A Writ of Entry is againft the firft Party, or with- 

the Degrees. Againft the firft Party, when it is a- 

infl him to whom the firft Alienation was made, or 

ho did the firft Diffeizin. 

Within the Degrees, is that which is againft him 

Bio comes in within two Degrees under the firft Party ; 

)pd it is in the Per^ or in the Per and Cui. 
In the Per^ when he, againft whom it is brought, comes 

ij immediately under the firft Party, viz. as Heir to 

Nj or by his Al!enat;ion. 

\ ' Old N. B. 124. b. F. N. B. zoi. L • F. N. B. ibid. 

|Poft9u a. 

^ T In 
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In the Per andCui^ when he againft whom it 
brought, comes in immediately under the Heir 
Alienee of the firft Party, ^ For upon more AlieJ 
tions than thefe two, (that is, the Per^ or the Per 
Cut) the Demandant is put to his Writ of Right ; 
the Reafon is, to the intent that there fliould be 
end of Suits. For no Writ of Entry in the Poft h 
at the Common Law, but this is given by 
Statute of Marlbridge^ cap. 49. which Writ of Enq 
in the Poft lies by the (aid Statute^ when he, agaii 
whom the Aclion is brought, comes in neither in t| 
Fer^ nor in the Per and Cut **, but cither out of evei 
Degree, as by Abatement, Diffeizin, Efcheat, Reel 
very, Eleftion, Succeflion, Dower, Judgment, &c. 
as the third or more remote Alienee. And there tl 
Writ (hall fay. Whereof he complains^ that the afo 
faid A. (the Tenant) hath unjuftly deforced him ^ Bi 
thefe Words (hall not be in any Writ of Entry in tl 
Per and Cut. 

The Form of all thefe is thus. In a Writ of 
try in the Nature of an A(rize againft the Party hii 
fclf who did the DiflTeizin,- ** Command A. that he rem 
to B, one Meffuage^ &c. of which A. unjuftly ^ and wii 
out Judgment difeized B. &c." Or in other Form, vij 
'' Of the Poffejjion. of his Father^ or Mother^ or oil 
Jinceftor^ of which he unjuftly dijfeized C the Father^ 
other Anceftor of B. whofe lieir he is, &c.'* In the 
thus. " Into which the fame A. hath not Entry^ 
hy C. who demifed it to him^ who thereof unjuftly 
diffeized B. &c.*' Or in other Form. " ^ho tba 
of unjuftly Sec. dijfeized E. the Father C^c. of the afo 
faid 8. &c.'* In the Per and Cui thus. " Into «'. 
the fame A. bath not Entry hut by C to whom B. 
mifedit.'who thereof unjuftly &c. dijfeized B.^* Or 
other Form ; '* who thereof unjv.Jily &c. dijfeized 
the Father^ &cc. of the aforefaid B.'' In the Poft^ tbuJ 
*' Into which the fame A, hath not Entry, but afi 
the Diffeizin which D. unjuftly made to the afortji 


« 6 Co. 9. b. Co, Litt. 238. b. 
try, 66. * F, N. B. 201. c. 


* 5 Ed. 2. Fitz. 
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L" Or in other Form; " Unjuftly did to E. the Fa- 
b^^ &c, of the aforefaid B. and whereof he complains ^ that 
he aforefaid A. unjujily deforceth him.'* The fame Form 
I in a Dum fuit infra atatemy and all other Writs of 
Lntry upon an Alienation* 

Statutes. 
^ Marlbridge, cap. 29. Where the Alienations are by 
f many Degrees^ that a Writ does not lie^ the Plaintiff 
^all have a Writ without mentioning the Degrees. 

Writs of Entry arife t\i\itt from fome Tort at the 
irft, an Oufter^ or Difcontinuame^ or without any fuch 
tort. 

Thofe which arife upon an Ouftery are upon a Dif- 
bizin, or an Intrufion. 

Upon a Diffeizin, when the Diffeizin is done to him 
ir his Anceftors, as a Writ of Entry in the ^ibus^ 
►r, which is all one, in the Nature of an Afiize. The 
«*orm whereof is put here immediately before ^. 

That upon an Intrufion^ is called a Writ of Intru* 
ion *, and lies for him in Reverfion, or Remainder in 
?ee Simple, or for Life, (not in Tail, for he (hail have 
I Formedon^ hor for Years, for he hath not the Frce- 
lold) after the Death of the Tenant for Life, in Dow- 
T, or by Curtefy ; and if Land be given to two, and 
o the Heirs of one, and he that hach the Fee dies, 
md afterwards Tenant for Life dies, now the Heir of 
lim in the Remainder fhall have this Writ. And it 
ies alfo for the Aflignee of the Aflignee of him in 
Remainder. 

The Form is. Into which he hath not Entry^ but by 
be Intrufion which he made into it after the Death of 
r. to whom the aforefaid B. demifed it for Life, &c. 

° Upon a Dif continuance^ are * Cui in Vita^ and Cut 
tnte Divortium^ upon the Alienation of the Hufband, 
^ho hath difcontinued the Fee Simple, the Eftate Tail, 
)r Freehold, whether Dower or otherwife, which be- 
onged to his Wife, or jointly to both. 

^ F. N. B. 191. c. d. i F.N. B. 204. d. " F. N. 

t. 1 93. a. 204., f. * Now out of Ufe, becaufe by the Stat. 

J2 H. 8. the Alienation of the Hufband duci noc toil the Entry 
}{ the Wife. 

T 2 And 
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And in thefc Writs \ if (he claims the Fee Sim] 
flie Ihall fay, " l^bicb fie claims to be ber Right 
InberHancCj although it be of her own Pofleiiion ; 
not where ihe claims an Eflate Tail, or Freehold, 
there the Writ ihall make fpecial mention of 
Eftate. 

Cut in Vita lies for the Wife, after the Death 
her Hulband. 

The Form* is, Ommand A. tbat be render to 
wbo was tbe Wife of D. one Meffuage^ &c. into wl 
tbe fame A. batb not Entry ^ hut ly the aforefaid D. 
time tbe Hufband of ber tbe faid 5. wbo demifed it 
kim^ wbom fie in ber life Hme could not contradiS^ 
fie faitbj &c. 

Cui ante Divortium, lies for the Wife after Divorce.] 

The Form is % Into wbicb^ &c. but by the a) 
faid B. fomeiime tbe Hufband of ber tbe faid B. 
demifed it to bim^ wbom fie could not contradiS h 
tbe Divorce between tbem folemnized. 

If this be of an Eftate in Fee Simple, and 'flie 
not bring the Cui in Viia^ or Cui ante Di^ortium 
her Life Time, the Heir (hall have a Sur Cui in Vii 
but of an Eftate Tail, a Formedon only lies for 
Heir % 

The Form is. Into wbicb^ &c. but by C. fometi 
the Hufiand of D. tbe Mother of tbe aforefaid B. wi 
Heir he is^ who demifed it to him^ whom in her Life TH 
(or before the Divorce between them folemnized^) fhe ct 
not contradiSli asifisfaid^ &c. 

Writs of Entry, which arife without any ^ort 
firft, are grounded either upon a Dif ability of the 
fon who made the firft Eftate, or upon the Dei 
mination of the fame. 

Upon the Difability^ as Dum non fuit compos 
tisj and Dum fuit ififra atatem. 

Dum non fuit Compos Mentis^ is upon an Alienatii 
of himfclf, or his Anceftor, being of unfound 
mory '. 

^ F. N. B. 20 X, f. Ante, 90. b. « F. N. B^ 193. 

* F. N. B. 204. f. ^ F. N. B. 193. a. 204 k. ^ b\ 

B. 202. c. Reg. Orig. 228. b. Co. Lict. 247. b. 2 Inft. 
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LThe Form is. Command A. that be render to B. one 
wjfusgCy &c. which the fame B* demifed to him^ while 
was not found of his Mindj as he faith j &c. 
^um fuit infra atatem^ is By an Infant, when becomes 
full Age upon the Alienation of himfelf, or his An- 
T, being within Age. For although it be of the 
lienation of his Anceilor, yet be ihail not have this 
[rit until he comes of full Age t. 
^The Form is. Command A. that he render to B. wha 
full Age^ ashefaith^ two Meffuages^ &c. which the 
B* while he was under Age demifed tohim^ as he 
itb. 

But the Claufe, that he is of full Age, viz. " fFha 

ef full Age^ fhall not be inferted in the Writ, but 

when it is brought upon a Demife made by 

Demandant himfelf to the Tenant ; not when it is 

^ught in the Per^ Cui^ or Poft^ or upon the Alie* 

ion of his Anceftor. 

,Thoie gi-ounded upon the Determination of the Eftate^ 
by Reafon, either of the particular EJiate ended^ or 
a Condition broken. 
,Of z particular Eftate ended, as. Entry ad Commu^ 

Legem, or adTerminum qui pneteriit. 

^Mntry ad Communem Legem^ is when Tenant for Life» 

it for his own Life, or for the Life of another, 

iant in Dower, or by Curtefy of England aliens 

dies, then he in the Reverfion fliall have this 

rit **. 

The Form is, Into which the fame A. hath not En^ 
but by C. to whom the aforefaid B. {or D. his An^ 
\ory whofe Heir he is) demifed it for the Ufe of the 
C. as he faith. And unlefs, &c. 
^ Statutes. - [92] 

i ' Gloucefter, cap. 7. * If tenant in Bower aliens^ he 
b Reverfion Jball have a Writ of Entry prefently. 
I Ad Terminum qui prateriit, is upon Deforcement \ 
Wf LefTec for Life, -or for Years, or by a Stranger 

t P, N. B. 192. g. * F. N. B. 207. g, » This is 

lied a Writ of Entry in Cafu Provifo. If Tenant by Curtefy, or for 
fc alien, he (hall have a Writ of Entry ia Coniijnili Cafu, by Weft- 
dnfter z. c. 24, ^ F. N. B. 201* d. 

T 3 aft?r 
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after theLeafe*" expired, whether the Leffee alien tt 
not. For this Writ lies againft Tenant at Sujfferancc* 
^iz, againft him, who, att«r a Leafe for Years, or for 
the Lite of another made 'to him, holdeth over his 
Term. But it ** does not lie after the Death of Te- 
nant in Dower, or by Curtefy, for this is not properly 
called a Term. 

The Form is, L:to which the fame A. hath not Entry 
hut iyC, to wbcm the aforefaid B. demifed it for a Term 
which is pajfed, as he faith \ and vnlefsy &ic. 

By realbn of a Condition broken^ is Laufd Matri- 
fnonii prd:locuti ; which lies for a Woman who gives 
Land, or the like, to a Man to marry her, and he 
will not; but it does not lie of Land fo given in 
Tail, if (he hath not a Deed to fhew that intent, for 
this Ihould be contrary to the Statute De donis Con- 
ditionalibus^ to defeat an Eftate Tail by Intendment, 
or Thing averrable only, and not by Matter exprefs % 
Alfo this Writ does not lie for a Man who gives Lands 
to a Woman to marry him ^ 

The* Form is, '' Which the fame B. demifed to him 
hy teafon of a Marriage before treated of between them^ 
ijikerejcre le ovgkt to have married her^ and hath not yet 
ma 7 ltd iery as JJje faith^ &lc. 

Sucii are H'fits m the K-'ght* K Praecipe qucd red"' 
dat, which is Pcffejfory nunc fir el^ is that which is brought ! 
b the next Heir upon an Abatement after the Death of 
any Anccftor, if it be not his Father, Mother, Brother,' 
Siftrr, I nc-e. Aunt, Nepl^ew, or Niece (for of thef- an 
Affize of Mortdanceftcr ies, as fhall be faid hereafter) 
who died feized in Demefne as of Fee the Day of 
his Death, although that he was difleized the fame. 
Day that he c ied, for Seiz n the fame Day that hc' 
d^td amounts to a dying ftized. And therefore this 
lies always againft Strangers, not for one Heir againft 
another Heir of the fame Anceftor. Of this Nature 
are the Writ of Aiel^ after the Death of his Grand-? 

^ Viz, by EIHlx of Tihie or Surrender. * Old N. B. 124. 

k 136. d. « F. N B. 205. c. 8 Ed. 2. Fitz. Entry, j%, 

f F. N, B. 205. f. 6 H. 4. I. 5 Ed, 2. , Fitz. Q\x\ \j^ Vitsi, : 
24. X)}'er, 147. pi. 75. Co. Lilt. 204. a. 

father, 
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jther, or Grandmother; Writ of Befaiel^ after the 

jath of his Great Grandfather, or Great Grandmo- 

\tx ; Writ of Coujinage^ after the Death of his Great 

jreat Grandfather, or Great Great Grandmother, or 

\y other collateral Coufin, as the Brother of his 

Ireat Grand Grandfather, i^c^. 

The Forms are, *' Command A. that be render to B. 

Mejfuage^ &c. of which IV. the' Grandfather^ or 

Grand mother (in the Writ of Aielf* of which JV. the 

Ireat Grandfather^ or the Great Grandmother^ (in the 

^rit of Befaiel)^ and (in the Writ of Coujinage) " of 

^bicb W. the Coufin of the aforefaid B. whofe Heir he is 

mfeized in bis {or her) Demefne as of Fee^ on the Day 

ikreon he (orfhe died) as he faith^ Sec. 

Statutes. 
Weftminfter 2. cap. 20. In Writs of Coujinage^ Aiel^ 
BefaieU the Point fhall be inquired^ whether the De- 
mdant be next Heir, as in a Mortdancefior. 
Such is a Praecipe quod reddat. Writs which do not 
>ntain any Exprefs Demand in the Writ, are Nuper 
^iity and AJftze of Mortdancefior. 
Nuperobiit is where any A nceftor whatever, as ^ref- 
i^ly or the like, dies feized in his Demefne as of Fee, 
iltho' he was difleized the fame Day that he died, for , 
Ms is in Law a dying feized, as is aforefaid ; then this 
Vit lies f(^ one Heir againft another Heir of the fame 
iccftor, who entered after his Death, and deforced 
ie Demandant \ And therefore this lies always for 
Vivics of Blood ; and inafmuch as it is but to try the 
Vivity of Blood, View nor Voucher does not lie in it, 
'd Non-tenure is no Plea *, 

The Form is. If A. and B. jhall make you fecure^ &c, 
^enfummon. Sec. C. that he be before our Juflices at Weft- 
^infier (on fuch a Day) tofhew wherefore he deforcetk 
^ '^ aforefaid' A, and B. of, their reafonable Part which 
mkth to them of the Inheritance which was W.'s qf N. 
pe Father (Mother^ or other Anceflor) of the aforefaid A. 
!^' and C. whofe Heirs they are^ and who lately died, as it 
Pfaid.ScQ. 


^7b 


l/F.N.B. 22j.d. &c. 
W 124. b, 


h F. N. B. 197. a. 
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The other is Jjize of Mortdanceftor. This, th« 
ftze of Novel Dijfeizin^ Afftze of Nufance\ and jiffh 
Darrein Prefentment^ arc called Jjfizesy becaufe in th< 
as alfo in a Juris [7/r«»«, the Writ with the original 
cefs againft the Party commands alfo a Jury, as well 
the Defendant to be impannelled and fummoned^ 
which Summons to the Jury ferves in lieu of a V6 
fuciasj fo that the Proeefs there is. Summons^ Hm 
Corf or a^ and Dijiringas K 

The F^orm of the Entry in 4ffize of Novell Dijfeh 
IS, 7be Afftze comes to recognize if^ &c. A, unjufily 
without Judgment dijfeizea B* ofy &c. _ And in Mori 
danceftory The Jjftze comes to recognize if W. the Fath 
of B. whofe Heir he is^ was feized in his Demefne as 
Fee Sec. the Day that be died^ &c. 

Upon Default after the original Proeefs ended, that 
to fay, the Attachment in Affize of Novell Difeizin ai 
Nufance^ Summons and Refummons in * Mortdancefti 
and Ajfize ^ of Darrien Prefentment^ the Inqueft fliall 
awarded by Default, be the Default immediately u[ 
the Refummons, or after Effoign or Plea, as it Ihoul 
be if the Tenant had appeared. 

The Defendant may plead in Abatement and over 
Bar, or take the general Iflue alfo, as in Mortdancejii 
*^ that he hath nothing but jn the Right of his Wife, 
that J. S. holdeth parcel of the Land in Demand w 
named in the Writ£/^ trove nefoit^ &c. then that 
hath not abated. In AJfize % Jointenancy, or Mifn( 
mer which are in Abatement, or any Matter in Bi 
(except that he confefs an Oufter, or, which amounts ti 
the fame, if he plead a Releafe, or the like) etj^ trove 
foity&cc, nullTprty null Dijfeizin. 

And he (hall have divers Pleas, two, three, or moi 
in Abatement, as »«///>/ ViHe, Hamlet, or Place know] 
by the Name, &c. et^ trove nefoit^ &c. then no Te- 
nant of the Freehold named in the Writ, ^c *. 

Alfo he may plead a fpecial Matter which amounl 


* See the Forms, ' Old N. B. 106. in Aff. de nov, DifT. & 2 
in Aff. de darr. Prefcntm. » F. N. B. 196 g. ^ Ibid 

• 40 Ed. 3. 29. b. 2 Ed. 3. 62. ** 22 Ed. 3. 49. b. 
4. 4» 

but 


>i(r. & 2?. 

»id. 50. £. 
« 1 Ed, 
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^ut to the general Iffue : As in Affize of Rent by 
iDean and Chapter, to fay, that Refcous was done to the 
Predeceffor, and no Seizin in him, or in other Succeflbr 
at that Time, altho' that in Pretence of him who fo 
^pleaded the fame, this does not amount to any more 
than that the Plaintiff was neyer feized fo that he 
might be difTeizcd ^ ' 

The Jury (which here are properly called the AffiTse) 
fliall inquire of a Plea in Abatement, altho^ the Iflue be 
upon Seizin and Dijfeiziny or the like ; and therefore no 
plea in Abatement is there anfwerable ^. 
^ Statutes, 

Vide 34 Ed. I. De conjunftim FeofFatis. If the De* 
fendant in Affize of Novell Dijfeizifty MortdanceJioTj or 
Juris utrum, pleads Jointenancy of bis Part by Deed^ the 
Plaintiff may anfwer to it. 

Upon Affize by an Infant, and Matter in Pais in the 
fame County pleaded againft him, (whether in Abate- 
ment, .^ as in Affize of Rent, that he hath made his 
Plaint of the Land itfelf whereout he fuppofes the Rent 
to be iffijing ; or in Bar, as the Deed of his Anceftor 
with Warranty) the Jury fhall inquire of the Circum- 
ftances ' ; opherwife it is in a ^ Writ of Entry fur Diffei^ 
ziUy or other ^ Pracip quod reddat^ for there the Point 
put in Iffiae, and no other, Ihall be tried by the Jurors. 
Otherwife it is alfo in Affize, upon Recovery or other 
Matter of Record pleaded againft him, there he ftiall 
anfwer, and the Jury Ihall not inquire of the Circum- 
ftances, for the Court ihali plead and maintain the 
Matter for him ". The fame Inquiry fliall be in Affize 
againft an Infant, if he plead to the Affize at large ; 
otherwife it is if he plead in Bar, for there if the 
Plaintiff makes Title, as by Statute Merchant, ^c. and 
the Infant travcrfc the Title, which is found againft 
him, the Plaintiff Ihall have Judgment without in- 
quiring of the Circumftances, becaufe the Iffije is ta- 
ken out of the Point of the Affize : Wherefore it is all 
one as if the Infant was of full Age. And therefore it 

f St. PL Cor. 82. c. « Plowd. 91. ^ u AflT. pi. 6. 

i48Ed. 3. 33. ^pJEd. 4. 34. *48Ed. 3. 33. «48Ed. 

,3-33. 
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is better for an Infant to plead to the Affize at laq 
than otherwifc "• 

^ Affize of Mortdancejlor lies for the next Heir u[ 
Abatement, after the Death of the Father, Moth( 
Brother, Sifter, Uncle, Aunt, Nephew, Niece, (for if 
be after the Death of any other Anceftor, Aie\ Be fait 
or Coujinage lies, not Mortdanceft§r) who died feized ^ 
his Demefne as * of Fee, altho' he ** was difleized d 
fame Day that he died, for yet in Law this is a dyii 
feized. And the "" three Points to be inquired in Mori 
dancejlor (all exprefled in the Writ) are, (i.) If the Ai 
ceftor was feized in Fee the Day of his Death. (2.) 
the Demandant be next Heir. (3.) If the Anceft( 
died feized within 50 Years before the Writ purchafe 
But upon ^ Land given to a Man and his fecond Wil 
(he having a Son by another Wife) and to the Heirs 
their two Bodies, the Son between them begotten fhs 
nor have a Mortdanceftor (after the Death of the Fatht 
furviving the fecond Wife) for he is not next Heir, bi 
his elder Brother : And therefore by the Common La^ 
he was put to a Formedon in Defcender^ which was but 
Writ formed upon his Cafe. Same Law * if the I 
ceftor was feited in Tail, Remainder to his rig! 
Heirs, that is to fay, a Mortdancejlor does not lie ; f< 
there of the Demefne he is feized in Tail, not in Fee. 

The Form is, If A, Jhall make^ &cc. then fummony &( 
twelve free and lawful Men of the IS eighbourhood of 
that they he before our Juflices at Wejtminfter in eigi 
Days^ &c. ready upon their Oath- to recognize if IV. t\ 
Father of the aforefald A. (or Mother^ Sifter^ Brother^ 
Uncle ^ or Aunt) was feized in his Demefne as of Fee of 01 
MeJfuagCy &c, in N. the Day wherein he died ; and if hi 
* died within 50 Tears now laft paft^ and if the fame A\ 
lehis next Heir ; and in the mean time let them view tl 

» 28 Aff. pi. 21. o F.N.B. 19C.C. Co. Litt. 159 a. 2 Inll, 
291. * F. N. B. 196. k. b ]bid. 195. d. <^ Dy. 310^ 

pi. 82. 2 Inft. 3Q0. d ,Q £^ 2. Fitz. Formedon ;;5. Piowd, 

239. *^ F. N. B 196. k. « Note. The old Form was> 

And if he died after the Coronation of Lord Henry the King ;' bot, 
this Time of Limitation of Stizin in this Writ is altered by tne Sta- 
luce 32. H. 8. c 2. 

Meffuagi 
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^fffuage afore/aid^ and caufe the Names of tbem to he pat 

the fVrit^ and fummonj &c. 5. who now holds the 

'ejfuage afore/aid, that he be there to hear tLit Recogni-- 

unce ; and have there the Summoners and this fVrit. 

And if an Infant bring this Writ, the Writ (hall not 

y, And if he died within 50 Tears^ &c. for this ap- 

ars by his Age -f". 

h^ The Procefs in AJftze of Mortdancejlor Is Summons 
d Refummons. 
^ If the Tenant, whether Ter-tenant or Tenant by 
Warranty, traverfe any of the Points of the Writ 
the dying fcized of the Anceftor, Csf^. which goes in 
batement of the Writ) yet the Jury (hall inquire of 
1 the Points, as whether the Plaintiff be next Heir, 
ind if the Anceftor died within fifty Years ; and if any 
' them be found againft the Demandant, the Writ 
all abate. But a Plea in Bar of the Aflize by Mat- 
r of Record, Relcafc, collateral Warranty, or the like,*, 
t. of the three Points of the Aflize, is peremptory 
the Tenant, if it be found againft him. ^ And if 
bch Plea in Bar be found againft the Tenant, and yet 
the Jury inquire over, and find any of the Points of the 
1^^rit againft the Demandant, as that his Anceftor did r -■ 
not die feized, ^c. he fhall recover notwithftanding '■" •■ 
that. For fugh Inquiry ought not to be upon a Plea 
in Bar. 

■ It jippears to Byer^ that the Law is fo alfo where the 
1 Tenant vouches, and the Demandant counterpleads the 
Voucher, that is to fay, that in this Cafe, altho* the 
jCounterplea be found for the Demandant, yet all the 
Points fhall be inquired, and upon any found againft 
Ithe Demandant, he fhall not recover. But FitzherberC 
lis to the contrary in this Cafe, becaufe it is a Plea in 
Bar, and not to the Writ K 
Statutes. 
Vide Magna Charta, cap. 12. Affixes of Novell Dif- 
fiizin and Mortdancejlor /hall be taken in the County where 

+ 2 Ed. 3. 62. f 8 Aff. pi. 13. Bro. Default, and App. 88. 

^. N. B. ig6. g, 8 Dyer, 311. a. 2 Inft. 399. ^ 40 

£<1. 3. 48. 39 Aff. pi 13. * 3 Inft. 399. agrees with the 
Opinion of Dyer, 

the 
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the Land lieSj hf Juftices of AJftze^ and upon anf Dij 
€ulty^ Jhall be adjourned into the Bench. 

Vide Marlbridge cap. i6. Gloucefter cap. 3, 
Weftminfter 2. cap. 4. in what Cafes it is given. 

Gloucefter cap. 6. fhe Aunt and the Mother fiaU ji 
in a Mortdancejtor. 

CHAR VI. 

Of ASiions in the Realty. 

TH E Aftions in the Realty arc fuch as ire to ro 
ver fome Hereditament^ or real Thing concerning 
Hereditament. 

In the Aftions of the firft Sort^ if the Plaintiff d^ 
inands of his own Seizin, the Writ (hall be in the dek 
IS folet ; if he demands of the Seizin of his Anceftoi 
it fhall be in the debet only ; and then it is in all re( 
pe^s as a Writ for the meer Right, that is to £ 
triable by Battle^ or the Grand Affize ^. 

The Frocefs is SummonSj Attachmenty and Dtftn^ 
infinite *. 

The Summons herein (hall be of the Defendant by 
Goods", 

" Attachment is a Procefs to take Surety of the Doi 
fendant by certain of his Goods, meer perfonal Chac« 
tels, that is to fay, not real as a Ward, or the like, nor 
Parcel of his Freehold, as a Clod of Earth, fifr. to the 
M intent that he may be there to anfwer. Thefe Goods he 
flialP forfeit, if he do not appear. Ana therefore it 
fliall be of his own ^ proper Goods, not borrowed, nbr 
Goods in pledge to him. And "" the Sheriff may take 
thefe Goods with him, or leave them with the Party, at 
his Pleafure : But which ever of thefe Methods he 
takes, the Property is not out of the Party, until he 
makes Default. 

The Form is, Put by Gages and fafe Fledges B. that' 
he be before our Jufiicesy &c. to anfwer A. of a Plea^ &c. 

k F. N. B. 151, e, 1 21 H. 6. 56: » 22 H.6. 38. 

» 2 Inft. 254. jH. 6. 10. 27 H. 6. 2. • 9 H. 7. 9. * 3J 
H, 6. 25. Bro. Attachm. 20, « 9 H. 7. 9. 

The 
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The Form of the Dijiringas is, We command you that 
you dijlrain A. by all his Lands and Goods in your Baili^ 
voick^ Jo that neither he nor any for him may lay hands 
upon them J until you have other Order thereof from us^ 
and that of the Profits thereof you anfwer to uSy and that 
you have his Body before our Jufiices^ &c. on^ &c. to 
anfwer fF. of a Plea^ &c. and to hear his Judgment of 
many Defaults. 
Statutes. 
Vide Weftminftcr 2. cap. 37. No Bijlrefs Jball he hut 
hy Bailiffs fworn and known. 

Vide Weftminfter 2. cap. 39. Averment is given to 
the Plaintiff J that the Sheriff might have returned greater 
Iffues. 

Vide I Ed. 3. cap. 5. Such Averment of too fmall 
JJfues returned is given againji the Bailiff of a Franchife. 

If Nihil be returned upon the Summons, then Ihall 
UTue continual Capias *. 

In Adions of this Kind (fuch as are not in Point of 
Seigniory, as in Writ of * Annuity^ ^are impeditj ^0 • 
Jure^ ^od ^ permittat)^ upon Default after Plea, Iffue, or 
Demurrer, Diftrefs fliall iffue in lieu of Petit Cape: 
Which is called the Grand Diftrefs: And « there and 
upon the View granted, Day (hall be given as in Plea 
of Land ; for it is as in Nature of a Praecipe quod reddaty 
inafmuch as by this it is to recover the Land itfelf. 
Such Anions are, 

I. For with- holding of Services, Writ de Confuetudi* 
nibus &? Servitiis^ and Se3a ad Molendinum. 

The fFrit de Confuetudinibus 6? Servitiis lies for the 
Lord who hath an Eftate for Life, or a greater Eftatc 
in the Seigniory, if he be deforced ^. 

The Form is. Command A, that he do to B. the Cufloms 
and Services which he ought to do to him (when it is in 
the right only) or which he ought and is accuflomed to do 
(when it is of his own Seizin) for his Freehold which he 
holds of him in C. as in RentSy Arrearages^ and other - . 
Things ; or thus, in Homage^ Reliefs^ and other Things 5 L95J 

♦ 21 H. 6. 56. ^ 2 H. 4. lb. * OWN,?. 69. 

^3oH.6.8. « Ibid. »^ F. N. B. 151. b. 

or 
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or thus, in Suits of Courts and ptber things : 
unlefsy &c. 

a'etla ad Molendinum lies for the Lord, when his T< 
nants, who hold of him by the Service to grind theii 
Corn at his Mill, with-hold their Suit, and grind elft 
where* 1 he Form is. Command A. that he do bis Si 
to the Mill of E. of N. in C. which he ought to do to 
(or which he oweth to it^ and hath been ufed to do) as it ii 
faid'\ 

2. In Matter of Common, ^4od permit t at ^ and ^i 
Jure. 

^od fermittat lies for him who hath Common oi 
Pafture tor his Beafts, or Common of Turbary, Pif 
<!:ary, or'Eftovers, if he be difturbed by a Stranger 13 
that he may not have it. The Form is. Command 
thatjujily, &c. he permit B. to have Common of Pajlm 
in H. and in 40 Acres of JVood^ which he ought to have^ \ 
as it is [aid. And unlefSy &c. then fummon^ &c *". 
Statutes. 

Weftminfter 2. cap. 24. Where the Parfon of d 
Church is dijfeized of Common of Pajiure^t the Succeffor 
fhallhavea Quod permittat againft the'^Heir of his Dif 
feizor. 

^0 jure lies for the Ter tenant againft him who i 
claims Common there, to try if he hath Right to have] 
it, or not. The Form is. If A. Jhall make^ &cc. fummon, 
B. that he be^ &c. to fhew by what Right he demands 
Common of Pajiure in the Land of him the f aid A. as the^ 
faid A. hath no Common in the Land of him the faid B* 
nor doth the faid B. Service to him for which he ought to 
have Common in the Land of him the faid A. as it is 
faid^ &c ^ 

3. In Matter of Annuity, Writ of Annuity^ which 
lies for him " who hath an Annuity in Fee or for^ 
Life, and altho' it be but for Years, whether it be of I 
Money or other Thing, as Clothing, Bread, (!sfr. And ' 
it is in the Debet for all of thenH that is, for any other 
Thing as well as for Money, not in the Detinet, con- 

i 

* F.N. B. i22.m. kpN.B. 123. f. iFN. B. 

128. f. "» F. N. B. 152. 

trary 
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arary to an Aftion of Debt. The Form is, Command 
f4. that he render to B. one hundred Marks ^ and the Moi- 
Tly of three Garments with cojily Fur^ and of two Gar^ 
fgents with fine Linen j which are in arrear to him of the 
f early Rent af Ten Marks ^ and the Moiety of one Garment 
zaitb Fur, and of one Garment with fine Linen, which be 
7'weth to him, &c [|. 

^ The Aftions which are to recover any real Thing 
vcncerning an Hereditament, are thefe which follow. 

Writ of Mefne, where the Mefne fufFers the Lord 
'Paramount to diftrain the Tenant for the Service y^hich 
he^ that is, the Mefne, ought to acquit. The Form is. 
Command A. thatjuflly, &c. he acquit B. of the Service 
which C. requires from him for his Freehold, &c. whereof 
the /aid A. who is Mefne between C, and the aforefaid B. ^^ 
ought to acquit him, &c ". 
Statutes. 

Weftminfter 2. cap. 9, In Writ of Mefne the Grand 
Difirefs Jhall be with two Proclamations, and if the 
Mefne makes Default, hefhall lofe ^ his Mefnalty, and the 
tenant Jhall hold of the Lord by the Services of the Mefne 
altbo that he held of the Mefne by leffer Service than the 
Mefne held over. 

Upon Nihil returned to the Summons and Attachment, 
yet the Grand Difirefs and Proclamation fhall ijfue, 

Upon Return by the Sheriff of Nihil in the fame County, 
yudicial Summons until the Grand Difirefs with Procla-' 
ma ti on fhall iffue in the County where it is teftified that he 
hath Land^ and in the County where the Difirefs was ta-* 
ken alfo, and after Proclamation in both Counties he fhall 
he forejudged. 

If the Mefne come in and acknowledge the Acquittal, or 
he adjudged of Acquittal, and afterwards doth not acquit 
him, a Judicial Writ of Diftringas ad Acquietandum 
fhall iffue, in which if the Defendant comes, and it be 
found againfl him, the Plaintiff Jhall recover Damages, 
and alfo fhall forejudge him. If the Defendant makes 

II Note, The Rule in the Reglfter is, That this Writ does not lie 
for Executors, but they (hall have Av5\ion of Debt. *» F. N. B. 

1 35. m. ^ Which is called Procefs of Foiejudger. 

Default^ 


S88 THE THIRD BOOK 

Default duotber Diftrefs with Proclamation Jhatt iffue^ 
which Jball be i he fame Judgment as is afore/aid. 

This Statute extends only where there is but one Mefm 
between the Lord Paramount and the ^enant^ and tbti 
Mefne of full Age. And when the Mefnalty mt^ be b0 
without Prejudice to any other j that is^ where the Mt^ 
is\ not Tenant in Dower ^ by Curtefy^ for Life^ or in TaiL 

' Writ of ff^arranty of Charters^ where he who 
ought to warrant the Lands or Tenements, by reaibnl 
of Feoffment, Releafe % or Confirmation withCiaufepf 
Warranty, fuffers the Tenant to be impleaded. But tf 
he be ' impleaded in fuch A6lion wherein he nay 
vouch, and he lofe without Voucher^ there he fhaU docI 
have this Writ. The Form is. Command A. thatjt^* 
ly^ &c. he warrant to B. one Mejfuage^ fltc. which he \ 
holds J and claims to bold of bim^ and whereof be has Us ; 
Charter (or the Charter of D. his Father^ or Mother^ or 
ether Ancejlor whofe Heir be is) as it is faid. 
[96] But altho' the Writ fuppofeth, that he holdcth of 
* the Defendant, yet it is not material, whether he hold- 
eth of him, or not. And alfo in fome Cafes the Words 
Whereof he bath bis Charter^ are not material, wz. 
where the Plaintiff holdcth of the Defendant by Ho- 
mage AuncefireU which implies Warranty. 

The Hereditaments • of him who ought to warrant 
are liable here from the Time of the Adion brought, 
and therefore it is Policy for a Man to bring his ^P^at- 
rantia Chart a before that he be fued, for upon Vouch- 
er when he is fued, he Ihall not recover in Value but 
fuch Lands as the Vouchee hath at the Time of the 
Voucher ^ 

Curia claudenda^ where he >^ho hath a Clofe adjoining 
to my Freehold (for the Writ lies for a Freeholder, 
not for Tenant for Years) will nor keep it inclofed 
where he ought to do it ». The Form is. Command A. 
that hejuftly inclofe his Landj which is open to the Nu- 
fance of the Freehold of B. in the fame Town {or in ano- 
ther Town) which be ought and batb ufed to inclofe. 

p F. N. B. n4 d- ^12 H. 4. 22. ' F. N. B. 134. 1. 

• F. N. B. 134. k. t 22 H. 6. 22. Ante Si. b. « f ! N. B. 
128. b. 

Writ 
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Writ of Partltione facienda^ if Coparceners will not 

ake Partition : But it doth not lie between Jointenants 

r Tenants in common, yet Partition made there by 

iTent is good; but where the Hufband of one of the 

arceners happens to be Tenant by the Curtefy, fuch 

fit lies for the other Coparcener againfl him, becaufe 

comes in of the Eftate of his Wife ; but be himfelf 

1 not have it againft the Coparcener ^. The Form 

If A.,Jhall make J tcc.fummon B. &c. tojbew where- 

f, feeing the faidA. andB. hold together and undivided 

ee Acres of Land with the Appurtenances in L of the 

eritance which was M.^s the Mother of the aforefaid 

and B. whofe Heirs they are^ fbe the fame B. oppofes 

ing Partition thereof between them according to the 

and Cuftom of our Kingdom of England^ and does not 

it it to be made J unjffftly^ as it isfaid^ 8cc. 

Statutes. 

31 H. 8. cap. f • All Jtnntenants or Tenants in com- 
of any Eftate of Inheritance, in their own Rights or in 

igbt of their IVivesy are compellable to make Partition by 
yit of Partitione facienda. After Partition made^ 
Y^ery of them and their Heirs fiall have Aid of the other 
fod bis Heirs to deraign the IVarranty Paramount ^ and to 
recover fin" the Rat e^ as Coparceners after Partition. 

32 H. 8. c^>. 32. Jointenants or Tenants in common 
f Life or for Tears, or where one or more holds for Life 

for Tears with another who haih an Inheritance or 
freehold^ Jball be compelled to make Partition by Writ of 
\Partition. 

i This Partition fhall not be prejudicial to any^ his Heirs 
eir SucceffcrSy or others than the Parties^ their Executors 

d AJ/igns. 

Hereupon^ for Owelty of Partition, Things, which [b] 
(©thcrwifc may not, may be granted without Deed ; as a 
^Rcnt, Reverfion, Seigniory, Way, Advowfon, ^c. al- 
tho' it be a Rent feck and diftrainable of common 
Right «. 

' F.N.B. 62. Littlet. §. 247. Co. Litt. 169. a. 1S7. a. 
Xittlct. 5. 264. 5 Ed. 3. Fitz/Pariition, 1 1. * Ante 9. b, 10. a. 
2H. 7. c. iiH. 4. 3. 2iEd. 3. 7. z8 H. 6. 2. 

U CHAP. 
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CHAP. VII. 

Of AJJize of Novell Dijfeizin^ and AJJixe ^ 

Nufance. 

MI XT Anions arc fuch wherein along with the 
Thing itfelf, viz. the Freehold or Inheritancei 
Damages alfo (hall be recovered, inafmuch as they are 
founded upon a Tort done to the Party himfelf ; as in 
AJftze of Novell Dijfeizin^ and (which is in Nature of the 
the fame) Jffize of Nufance \ for in ^2;^ of Novell 
Dfffeizin the Land itfelf and Damages ihall be recovered 
againft the Diflcizor, and not in any other Cafe ^. 

• And thefe are returnable as well into the Kin^s 
Bencb^ as into the Common Bench. 

In both the Writ begins with, A. bath complained to 
iiSj that B. unjuftly and without Judgment ' hath dijfeizei 
bim^ or did the Nufance. And therefore it is properly 
called a Plaint^ and not a Plea. ^ So that upon Conu- 
.fance of Plea granted to a Man, ht (hall not have Co- 
nufance di Affxze. 

"" The Original Procefs is Attachmerit. 

The Affize of Novell Diffeiztn ' is for the DiflcizcCi 
againft his DilTeizor, of Land, Rent, or any Freehold 
whereof a Praecipe quod reddat lies, and alfo of Common 
of Pafture, or the like, without which the Freehold 
may not be manured. In Cafe of • Land and Rent, 
it lies " as of Freehold ; but in Cafe of Common of Pafture 
the Writ Ihall be generally. A, hath complained to us, 
that B. hath diffeized him of Common of Pa/iure, Tur- 
bary^ or Pifcary^ &c. But the Plaintiff in his Plaint 
ought to (hew, that the Defendant claiming Common 
of Pafture in his Severalty with his Beafts, &?r. And 
the Judgment (hall not be, that he (hall recover the 
[97] Seizin ot the Tenements, £sff. but that he (hall have 

y 8 Co. 50. a. * Bro Jurifdidlion izi. for Affize of Novell 

Diffeizin. Bro. Mortdanceftor, 60. F. N. B. 177. 2 Inft. 24. 
»» 9 H. 6. 27. b. ^ OldN. B. 106. F, N. B. 185. a, 

<* F. N. B. 177. ^ 178. 8 Co, 46, a. 2 Inil, 411. « Regift 

196. b. 

and 
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md hold them in Severalty, For the Plaintiff himfelf 
is fcized of the Freehold, apd, therefore he may not 
nake his Plaint to be difleized of his Freehold. Alfo 
?^.flize lies of an Office, as of a Freehold, at the Com- 
mon Law^ becaufe a Pracipe quod reddat lies thereof. 
And the Statute IVeJlminfier 2. cap. 25. which faith, 
li^at for the future the Affize of Novell JDiffeizm^fmll lie 
fs /^ Offices, is to be intended, that it Ihall lie for the 
Mture without any Doubt, for it lay at the Common 
Law '. But of Profits Apprender in a certain Place 
^tiod permittat lies at the Common Law^ and now by 
Sf^tf /«/^ Aflize is given in lieu thereof. 
, In this Writ certain Day may be given, before the 
tu dices of the Bench, or before the King, and out of , 
iFerm ^. Certain, as until Thurfday in fifteen, i£c, but 
in -^2^ of Mofldanceftor^ the common Day, as in other 
Pleas. Alfo in Affize of JSovell Dijfeizin^ before the 
Juftices or the King, a Man may put a Day out of 
Tcrm> as until Thurfday next after the Feaft of St. 
!Luke. Alfo before the King, they may give Day four 
Days. And this wilkththe 

Statute. . * • 

Articuli fuper Chartas, capi 5- Which fee before in 
Procefs of Real A£lions. 

' If the Writ be of Land, it commands the Tenement 
to be rcfeized of the Chattels which are in it, and the 
"fenenacnt with the Chattels to be ia Peace until, £5?^. 
And if the Party himfelf cannot be found, then his 
Bailiff to be attached ^. 

The Form of the Writ of Afftze of Novell Dijfeizin 
is thus, ' A hath complained to us^ that B, v-njuitly and 
svitheut Judgment hath difjHzed Jxm of his Freehold in N. 
wishin thirty Tears now lafi pnfi. And therefore we torn- 
mand you, that if the aforefaid A. fball make you fecure 
if profecuting his Claim^ then that you caufe the faid 
fTenemeni Po he rcfeized of the Chattels which were taken 
thej einy and the Tenement itfelf with the Chatte's to be in 

' 2 Tnft.412. e Regift. 196. b. F.N. B. 177 d- ^ See 

the Writ. 1 Old N. B. ic(). Seethe old Time of Limuanon 

appointed in this Wiit by Stat. Mcrcon. cap. 8. but now altered by 
32 H. 8. cap. 2. 

"^ . U a Peace 
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Peace untiU &c. in eight Days^ &c. next to corner 
in the mean time caufe twelve free and lawful Men of th 
Neighbourhood to view that Tenement^ and caufe t 
Thames to be put in the Writ. Andfummon them hy g^ 
Summoners^ that they be before us at W^minjler (or W 
fore omr Ju^ices at JVeJfminJier) ready thereof to mah 
Recopixance. And put by Gages and fafe Pledges tit 
aforefaid B. or his Bailiffs if be bimfelf fhallnot be founds 
that he be then there to bear that Recognizance. And hoik 
there the SummonerSy the Names of the Pledges^ and thk 
Writ. Witnefs, &c. ! 

If the Writ be of a Rent Charge, or Rent Seek, all^ 
the Ter-tenants (hall be named, and all the Land putjfi 
view, altho' he was difleizcd but by one Tenant *• 
rjjT » If the Lord diftrain the Tenant very often, fb that 
he cannot manure the Land, for Rent or Scrvic.es, that 
is to fay, fuch for which exceffivc Diftrcfs may be ta- 
ken, as Rent-fervice, ^c. but not for ^ Homage, Feal- 
ty, or Suit of Court, tfr. for no Diftrefs for them is 
exceOive, be the Lord *" mediate or immediate, the 
Tenant fhall have an Aflizey and the * Judgment 
fhall not be that the Plaintiff Ihall recover Seizin of the 
Tenements aforefaid,.fdr the Plaintiff himfelf is fcizcd 
* of the Freehold, but the Judgment fhall be, that he 
fliall have and hold the Land without manifold Dif- 
trefs. 

The Plaint herein fliall be in lieu of the Count. 
The Form is, And whereupon the faid A. {the Plain- 
tiff) complains that B. diffeized him of &c. 

The Defendant fliall not vouch any Man if he be not 
named in the Writ, and is prefent when he is vouched, 
and will prefently warrant *. 

f If the Defendant here, or in j Aftion of Tiefpafs, 
pleads a Title in Bar, he fliail give a Colour of Tide to 
the Plaintiff; otherwife, viz. if he pleads no Title, as 
in Trefpafs to plead " his • Freehold, or " the Fre^ 

J' 31 AfT. pi. 31. 32A{r.p1. 10, F. N. B. i78.d. 600.58.6. 
* zyAfT. pi. 51. 28 Aff. pi. 50. F. N. B. 178.1. 2 In ft. 414. 
II Co. 44. a. ^^ 1 1 H. 4. 2. 42 Ed. 3. 26. Bro., Diftrefs, 4. 

4 Co. 8. b. ^ 27 Aff. pi. 51. ^8 Co. 49. b. * Regift. 

196. b. f 10 Co. 90. X Poll. 104. b. • 22 H, 6. 50. 

hold 
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d ' of J, S. and that he entered by his Command- 
t J or when ^ one prays in Aid of J, S. or of the 
i^» Q^ R^i^ i^^onfuftOy altho' he in titles ^ him lei f hy a 
aic at WilJ, fcf^, there needs no Colour. Otherwife 
is if he intitlcs another to a Lcafe for Years^ and 
ftifies by his Commandment. So of a Thingjvhich 
dcftroys the Title of the Plaintiff, as in Affize, -a Re- 
fe, in Trefpafs of Goods, a Sale by a Stranger in 
arkec overt, and that the Plaintiff took them out of 
s Pofleflion, and he retook them, there there needeth 
Colour. 

Nor where a Man pleads to the Writ, and not in 

ac, altho* that the Plea in truth goes in Bar, as in 

refpafs of Goods, that J. S, was pofleffcd, and made » 

lice S. and J. D. his Executors, and died, Alice S, 

es the Plaintiff to Hufband, and was covert the 

ay of the Trelpafs, and afterwards died ; fo the Writ 

ght CO be brought by J, D. who is yet alive, not na- 

cd in the Writ, Judgment of the Writ, ^c \ 

1 And in giving of Colour obferve three Things ; 

I. That it be to the Plaintiff, not to a Stranger, nor to 

e Defendant ; Not to a Stranger, as in Trefpafs that 

was feized, and infeoffed him, and J. S. claiming 

Colour of a Deed of Feoffment of A. where nothing 

afled, &r. entered and infeoffed the Plaintiff, this is 

not a good Colour ; for in a Stranger, Matters of Fa£t 

Jhall be always alledged, as to fay, that J. S. infeoffed 

A. who infeoffed the Pljuntiff, or that A. entered, 

fand difleized J. S. and infeoffed the Plaintiff, S^c. 
; " So it (hall not be given to the Defendant. As 
where the Defendant pleads '' his Freehold ; now if the 
..plaintiff fay, that before the Defendant had any thing, 
^A, was feized and infeoffed the Plaintiff, and the De- 
[^fendant claiming by colour of a Deed of Feoffment of [9^3 
^A. where nothing paffed, &fr. entered upon him, and he 
''reentered, this is not good. 

2. " It fliall be of fuch Poffeffion whereof he may 
have this Adion : As in an Affize to give colour to 

^2Ed. 4. 8. 815H. 7. 10. *»2Ed.4.8. J32H. 6. !• 
^ 21 Ed. 4. 4. & 5, b. ' 38H. 6. 7. "19H.6. 3i.b. 

> 32 H. 6.6. 
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the Plaintiff of the PoiTeflion of the Plaintiff hinlife 

and not of the PuirefTion of his AnceOor, that is to-fi 
by Deed of FcofFrnw-nt made to himfclf where nothil 
pafled, y^. But not of the Pofleffion of his Anceft< 
that is to fay, by Deed of FeofFmfcnt made to his Al 
celtor where nothing pafled, &c. for of fuch Pofleffi( 
of his Anceftor the Plaintiff (hall not have an Affize, 
3. ** I he Ct lour (hall be a Matter of Lavv, ordiffici 
for Lay Men, otherwife he fhall be put to cake the g^ 
neral ifllie, that is, in Aflize, to fay, Nuil Torfy &c. 
Aftion of Trefpafs, No( Guilty, As in Aflize the 
fendant faith, that he leafed the Land to one for Lii 
and afterwards granted the Reverfion to the Plamtil 
afterwards the Tenant for Life died, and the Plaintil 
claiming the Reverfion by force of th^ faid Grai 
where the Tenant never attorned, entered, ^c. this ff 
cial Matter is fufferable, becaufe it is dangerous 
plead ISIull Tort^ &c. for Laymen wlU intend that tl 
Reverfion pafled by force of the Grant withdut Attori 
iment. Same Law is where the Tenant faith, that 
leafed to the Plair.tiff for ,Life, and afterwards tfi 
Piaiiuiff furrendered, for* Lay Men will not intend tl 
a Surrender may pafs by Parol, Same Law where ri 
Tenant fuith, that the Father of the JPlaintifl^leafed'l 
him for i crm of Life of another, and afterwards rd 
leafed to him, and the Plaintiff fuppoflngthat hi«'F^h« 
died feized of the Reverfion, oufted him ^ttcr thf 
Death of Cefit^ que vie^ &c. becaufe Lay Mert do 
underftandhow this Releafe enures by way of Enlarj 
ment, Feoffinent, Confirmation, or Extinguiftimei 
Same Law is, if the Tenant faith, that the Father of tl 
Plaintiff infeoffed him, and afterwards 'he fuffcrtd 
Father to oct upy at Will, and the Plaintifi^ fuppoft 
that his Father died feized of the Reverfion entered, fsV 
Same Law, to fay, that the Plaintiff claiming as Ba^j 
tard and eldeft Son entered, becaufe that Lay Meij 
will intend that the eldefl: Son, altho* he be a Baftard, 
may inherit. Same Law is to fay, that J. S. was feiz- 
ed, and infeoffed thp Tcnantj^ and the Plaintiff claiming 


19 H. 6. 21, 
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ry a Deed of Feoffment made before, where nothing 
>a<ftd, 6?r. for Lay Men will intend this to be a good 
TcoffmenB, altho' no Livery be made. 

But where the fpecial Matter is not a Matter in Law, 
ior diffieuit for Lay Men, there the Tenant or Defend- 
lot Ifeall take the general Iflue. As, if the Tenant fay, 
:hat he was feized until by the Plaintiff diffeized, 
thereupon he reentered, or that he leafed to the Father 
>f the Plaintiff for Term of Life, or for Years, or for 
rerm of Life of another, and the Plaintiff fiippofing 
chat his Father died of an Eftate in Fee-fimple entered, 
^€. For in the(c> Cafes Lay Men know well enough 
that he is not a Diffeizor. So, to fay, that the Plaintiff 
claiming as younger Brother, (^c. for every one knows, 
that the younger Brother may not inherit before the el- 
der* And therefore, in thefe Cafes, and all fuch, the 
Tenant (hall take the general IfTue. 

** Where the Plaintiff in his Replication makes Title 
at large, tlfat is, where he doth not traverfe, nor con- 
fefs and avoid the Bar, or meddle at all with it, the 
Plaintiff may join Iffueupon the Title, as to fay. Let 
the AJftze come upon the Title^ which is called. Pleading 
to the Aflize at large. But "* this is to be intended 
where the Title is by Matter in Deed, but not if it be 
by Matter of Record, or done in a foreign Country, 
for there it is not triable by Affize. 

- ' In Affize againft many, if each taketh the intire 
Tenancy feverally, and plead feyeral Matters in Bar, 
or if the one plead * NullTort^ and the other in Bar 
(other wife if one ^ pleads in Bar, and the other Join- 
tenancy by Peed) the Plaintiff at his Peril fhall chufe 
his Tenant, and then after Iffue for the entierty, that, 
'uix. ' the Tenancy (hall be firft inquired ; and if it be 
found for the Plaintiff, then the other Iffue (hall be in- 
quired ; but if it be found againfl: him, and no Title 
rnade againft him who is Tenant in truth, the Writ 
fhall abate *• 


• p 15H. 7. 13. 1 5 H. 7. 29. b. ' 33 H. 6. 36. P/. 

244. pi. 59. ■ 9 Ed. 6. Bro.* Aflize, 383. ^ 44. Ed. 3. 

23. b, • « Aff. pi. I, 
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Na Repleader (hali be her8» tf tlie Plaintiff' bad 
difclofed fufficienc Tide ; iof in Affile no Land in at 
tain is demanded^ but the Aflize only prayed, an] 
therefore, vvhere fufficient Title is difclofed^ the Fl^ 
ti£F fliall have Judgment upon Seizin and Di&izii 
found for him ; and no Repleader ihall be, altho' tbi 
Tenant bath made a "" vicious Bar, or hath ^ mitl 
:?ejoined ; otherwilt it is ^ it the FlaiAtiflf takes ISBat up* 
on an infufficient Bar. . , ^ 

* Upon a Verdidt given in Aili^e which is not pd** 
fe£h (whether it is not well examined by the Jufticest o( 
not fuliy inquired' by the Jury) the Plaintiff (hall hai^ 
a Writ of Certificaie of Aflize to make the Jury to 
come again, and give a more pcrfeft Verdift. ^ And 
this (hall be fued in the fame County whore the Afliie 
was fued ; and may be as well before other Juftices^ as 
the Judices who took the Affile. If the King's Bench, 
or Common Bench be in the County where the Affile 
is taken, then this Writ may be fued there, and befides 
the Writ itfelf direded to the Sheriff, the Juftices Ihall 
have a Patent made to them, as in the AUke itfelf. 

No fpecial Eflbign lies here *"• 

Continuance fhall be by " Tbe ynftices are net yet d* 
vifed, and not by " Day is given ^. 

Statutes. 
^ Weftminftcr a. cap. 25. Of Eftovers^ ^Jf^eods^ Pro- 
jits af punier in fVaods^ of NutSj and Acorns^ md ^sthtt 
Friuts tQ h^aiberedj of a Carocy^ Delivery of Corn ani 
other ViSfials and lieceffarieSy to be received yearly ind 
Fool ^^^^^^ Plaee^ ToUj Tron^ge^ P^^^-i Pontage^ Pannsp^ 
■■"°-' and the like^ to be taken in a certain Place^ ieepii^ pf 
Woods ^ Parks^ Forejisy Chafes^ JVarrens^ Ga$es, W 
ether Bailiwicks y and Offices in pee^ an Jjfize Jhall lie jof 
the future^ and the Wrtt Jhall be de libero Tenemento, 

As before it lay for Cemnton of Paflure^ fa berec^U^ 
it fimll lie for Common of Turbary y Pifcary^ and the Bt 
Commons appendant to Freehold^ ox without Fretboii ^ 
fpecial Deed^ at leafi for Life. 

«^ 14H.7. i2.b. «'5H.7.29.b. 33H.6.37.b. \f 
H. 7. 29. b. f Piowd. 92. 2 Inil, 415. F.N. B. 181. b* 

a lbi4. igi.c. > \ 21 H. 6. 4a, * 22H,6. 12. ' 
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, Wbete!J^endnt fir Tears^ or Guardian alien in Fee^ as 
wtU iht Feoffor tOs the Feoffee Jhall be tahm for Dif" 
/eizorsj and Aff.xe /hall lie during the Life ^f any i>f ^ 
tbem^ and after their Deaths a IVrit of Entry. 
r IFhen one feedetb in the fever al of another^ AffvzefbaU 
Ue hy fuch Writ. 

• &ee there where the Diffeizar named in the Affize vouches 
tie Record^ and fails at the Day. 

Alfo^ for Certificate of the Record^ where the Bailiff 
njmicbts it in the Abfence of his Mafler. 

And for Certificate of the Affize^ where the Bailiff 
\f leads to the Affize^ and it is found againft bim^ where 
Jois Mafler hath a Releafe^ or other Matter oflVriting. 
: Vide Wcftmioftcr 2. cap. 18. 13 Ed. i. Stae. dc 
Mcrcatoribus, and 27 £d. 3. ap. a. That Tenant hy 

Elegit^ Statute Merchant ^ or Staple, Joall have an Afpze. 

. Wcftminftcr 2. cap. 46* ^bey who have ufurped Com^ 
\^fnt^ within the Time that Mortdancejior runsj fhall not have 
? ^jfftze^ if they are d^orced. 
1; Vide Weltminfter x. cap. 24. Affize given Againfi 

un Efcheator^ who feizes without Caufcy by Virtue of his 

Office. 

' Vide Weftminfter i . cap. 48, Where the Guardian 

makes a Feoffment^ the Heir fhdll have an Afftze. 

I H. 4. cap. 8. Affize given ag&inft the Patentee^ 

-where the King grants the Land without Title found by 

Enqueft^ or otherwife^ where the Entry of the King is 
■' not 'good by the Lawi and if the Patentees pray in Aid 
\'Of the King^ a Procedendo Jhall be granted, 
, Vide Magna Cbarta, cap. 12. AJJize of Novel Dif [b] 
\,fehsin and Mortdancejior^ Jhall be taken in the County 
i tvbere the l^and is^ aitd upon any Difficulty^ fhall be ad- 

jpumed into the Bench. 

7 Rich. 2. cap. ro, Affize Jhall be granted of Rent 
^ due. upon Tenements in divers Counties^ to be holden in 

the Confines of the Counties^ and thereupon the affize 

Jhall be taken and tried by them of the faid Counties^ in 

the fame manner as is done of Common of Pajlure in one 

County appendant to Tenements in another County. 

12 Ed. 2. cap. I. Stat, of York. The Tenants in 

Afftze of Novel Diffeizin^ may make Attomies. 

Glouceftera 
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Glouccftcr, cap. i. ^he Demandant herein Jhall riJ 
cover Davsiages againjl every one who is found Tenant after 
the Dijjeizin. 

Vide the Statutes of Rediflrei2in, Merton, cap. 3. 
MarlbridgCi cap 8. and Weftminfter 2. cap. 26. Ini 
which Statutes^ fee alfo of Pojl Diffeizin. 

^ Affze of Nufance lies upon a Nufance, hf which 
the Freehold is impaired ; for if one have only a Leafe 
for Years in the Land, he (hull not have an Aflize of 
Nufance, but an Adion on the Cafe. The Form is, 
A. hath complained unto us^ that B. unjujlly and with- 
out Judgment hath heightened a certain Pool in C. in your 
County^ to the Nufance of his Freehold in L, in the Coun* 
ty of H. within 30 Tears now l^Ji paji ; and therefore 
we Command you^ that if the aforefaid A. fhallmake^ &c. 
then caufe twelve free and lawful Men of that Neigh- 
hourhoodto view that Pool (and in the other Writ, which 
Ihall be to the Sheriff where the Land lies, to which 
the Nufance is done, he (hall fay in the Writ, to view 
that Tenement) and canfe their Names to be put in the 
Writ. And fumtnony &c. as in the Affize of NoveH 
Difleizin. 

Statutes. 

Weftminfter 2. cap. 24. Of a JValU Houfe^ Mar^ 
ket^ Afjtze of Nufance fball He againfi the Alienee in this 
Form^ A. hath complained to usj that * B. and ^ C. hc^i 
levied^ 8e:c. 

[,00] CHAP. VIII. 

Of ^0 Warranto. « 

. Prerogative, 

TH E King ' hath a fpecial Suit in the King's 
Bench, moft proper to try the Validity of a 
Franchife ufurped upon him, or forfeited, which is 
called a ^0 Warranto^ becaufe the Writ willeth, th?t 

^ F. N. B. 1R4. %. Ante. 40. b. * He that levied the 

Nufance. »> lihe Alienee. « Vide both ihc Sututcs of 

Quo Warranto. 

2- "the 
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lie Defendant (hall fhew by what fVarrant he claims 
hem ; here ^ the Procefs is a Summons, and for De- 
"ault, if he do not come the fame Term that the 
^uo Warranto is returned. Judgment fhall be, that the 
?ranchifc fhall be oufted, if he hath it by Wrong and 
10 Title, and he (hall be fined, upon. which Fine a 
Capias pro Fine (hall i(rue, for it (hall be in manner 
IS if a Trcfpals was acknowledged '; but if the King, 
;>r his Anceftors had granted the Franchife, and the 
Party now ufed, or mif-ufcd k, the Judgment Ihall 
be. Seizure of the Franchife in the Name of Diftrefs. 
And if he do not Replevy within forty Days, it (hall 
be, forfeited forever. So upon Default before Jufticcs 
in Eyre, the Franchife (hall be feized into the King's 
Hands, and he (hall be anfwcred of the' IflTues and 
Profits, and if he do not Replevy them during the Eyre^ 
he (hall lofe the Franchife for ever. 
Statutes. 

1 8 Ed. I . Stat, de Quo Warranto. Pleas of ^d 
Warranto for the future fhall be impleaded and determine 
ed in the Eyre of the Jujlices. 

30 Ed. 1. Stat, de Quo Warranto. STfe^ Procefs fhall 
le^ " Caufe to be proclaimed by what Warrant he claims^ 
with Summons by forty Days. 

Upon Default^ the Liberties ft>all be feized into the 
King*s Hands in Name of Diftrefs ; and when he comes 
by Diftrefs^ he may replevy them^ in which Replevin^ he 
fhall anfwer prefently^ altho* the Original Writ is not 
good^ viz. where it appears y that he hath ufurped upon 
the King, If be alledge that the Ancefior died feized^ and 
this appears^ the King fhall have the Original Writ of 
^0 Warranto^ where the Procefs fhall 'be Summons 
and Venire Facias at the fourth Day^ and in which he 
fhall have reafonable Delays^ as in perfonal ASions. 


< 15 Ed. 4. 7. 
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lb] C H A P. IX. 

Of Perfmal ASiiom. 

Hitherto we have fpokcn of realzx^A mixed Anions. 
Per/onal Aflkions, arc fuch wherein only a Thing 
in the Perfonalty (hall be recovered. Damages at leafl; 
for at * the Common Law, none but the Plaintiflfflioulc) 
iccover Damages. -^ 

And the vi bole confifb in Damages, where the Xhing 
itfelf is not demanded, as irl Trefpafs, Covenant, Ai- 
fumpfit, or the like, or where it may not be had, as in 
Detinue, if the Goods cannot be found, Damages Ihall 
be recovered to the Value of the Thing, over and 
above Damages for the detaining of it. OthetWift^ 
where it may be had, for there Damages fhall be bad 
only for the detaining of it *. And therefore in 
Detinue for divers Things, the Damages fhall be af- 
fcflcd fcverally by Enqueft, to the intent, that if arty 
of the Things may be delivered, the Certainty of the 
^ Damages thereof may be known, that it may be re- 
couped 5 but otherwifc it is in Wafte f . 

To all Perfonal Aftions (Trefpafs, as weli-as others) 
thefe Things following do belong. 

Being once fufpended, or fufpended as to one, it is 
gone for ever^'^and againft all. "^ As if the Crc4icor 
be made Executor to hts Debtor, and onceadminifterj 
or if he ^'takc ro Wife one who is Executrix ' to his 
Debtor, Ihc having adminiftred before, the A&ion of 
Debt is gone for ever. So ^ if two are bound .in an 
Obligation to a Feme Sole, and ihe takes one of the 
Obligors *to Hufband, the whole Duty is extipft. 

Several Adions of one Nature, as Debt and Deti- 
nue are, (for in a Writ of Detinue, the Warrant of 
Attorney, and alfo the Effoign, fhall be " in Plea ef 
Dek'j otherwife of Debt and Trefpafs, Debt and 
Account, or the like) may be joined in one Original, 

f ^ 22 H. 6. 27. b. Portington. * i Ed, 5. 5, b. Bro. 

Detinue, 48. f 18 H. 8- I. >> 21 Ed. 4. 3. b. <= 11 

H. 4. 83. ^ 8 Ed. 4 3. 21 H. 7. 29. b. Ante. 11. a. 

and 
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and alfo one Original may be againft many with fe** 

veral Precipes %. And the Form is. Take A. B. of^ 

&c. and C. D. e?/, &c. to anfwerE. F. of a Plea^ that 

tie aforefaid A. render to him £ i o. and that the afore- 

/aid B. render to him 40^. which they owe to him^ &c. 

• Where the Precipe is joint againft many, then all 

the others, who arc in the, fame Writ, fhall be com- 

prifed with aSimul Cum^ viz. to anfwer E, F. of ar,^,-| 

I^lea, that he together with C. D. t?^,, render to him, 

t^c. But fo it i8 not in a Writ againft many by 

fcverU Pr^fcipejj for there feveral Writs fhall be againft 

each by himfelf,. and the others fhall not be put 

in the Capias^ fear' every Precipe is intended a feveral 

W^rit by itfelf. But Note, that although the Proccfs 

be fo fevered) yet all the Defendants may afterwards 

bejpined in one Writ, if the Plaintiff will. 

* In Perfonal Aftioris, which arife in refpeft of Pof- 
leflion in Common, Tenants in Common are in all Re- 
fpe(5ts as Jpintenants, that is, as to Joinder in Aftioji, 
Survivor of Action, or the like, * for they ought to 
join in an Aftion of Trefpafs for a Trtfpafs done up- 
on their Land ; in an Aftion of Account againft their 
Bailiffs of their Woods, or the like; and * if one of 
them die, the Survivor fhall have an Adtion for the 
whole. So ' if Tenant for Life, Reverfion to two 
Sifters, doth Wafte, one Sifter dies having Iffue, and 
the Tenant again doth Wafte, the IfTue and her Aunt 
(hall join in an Aftion of Wafte, and the Aunt alone 
ihall recover treble Damages for the Wafte done in the 
Time of her Sifter. 

Summons and ^ Severance lies for Executors. 
^ If the Defendant appear, and afterwards the ^ fame 
Term, or otherwife, after « Plea, or ^ Demurrer joined, 
rnake Default, this is peremptory, and fhall iofe the 

X 3 H. 4. 13. Bro. Joinder in Adion, 97; * Raft. Entr. 

188. b. pJ. i8« ' Littlet. ^. 315. «Co, Littler. 198. a. 

} 22 H. 6. 12. Bro. Joinder in A€li n, 35. 43 Ed. 3. 23. Bro. 
ib. 9. Tenants in Common 2. ib. ^. ^ Co. Littlet. 198. a* 

38 Ed. 3. 7. 37 H. 6. 32. Bro. Tenants in Common. 18. Per 
Prifot. « 45 Ed. 3. 3. Co. Litt. 198. a. ^ 48 Ed. 3. 

14. Bro. Summons Sc Sever. 8. * Ante. 6j, b. ^ 7 H. 

6. 39, 4K 8 38 H. 6. 33. b. * i8Ed. 4. 7. 
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Aftion ; and fuch Default may not be faved whati 
excufe he hath, as fear of Waters, Imprifonmcnt, 
the like, ^c. For to appear and plead, and not to mai 
tain the fame, is a I^ihil dicit. 

Upon his Default after Iflbe joined, the Jury 
be taken, which we call, Takipg the Inqueft by 
fault. And this in Adions of Trefpafs always, * w 
ever the Iffue is, whether upon ^ Releafe, * Jufti 
tion, or the like j fo in ° Debt, Detinue, Acco«qi 
and fuch Anions as are for a I'hing in certain, if 
Ifluebe taken upon Matter in Fad only, as "Pay me 
^ Durefs^ £s?f. but if the Iffue be upon Matter, ij 
Writing, as Acquittance, Releafe, or the like, tb 
the Plaintiff' may pray Judgment if he will, but 
he do not pray Judgment, then the Inqueft fhall 
taken by Default, as in Adions of Trelpafs, 

** The Writs of Execution upon Recovery in a Pi 
fonal Adion, are Levari FadaSy and Fieri Facias, 

* Levari Facias^ to have Execution of his Land a 
Chattels. The Form is, Caufe the Money aforefmi 
he levied of the Lands and Chattels of the aforeft 
, (Defendant) fo that ynu may have it in^ &cc, fuch] 
T>ay^ to he delivered to the aforefaid (Plaintiff). And thi 
containing Words % that the SheritF ought to levy t 
Money ot his Land and Chattels, it feems that 
may take the Rents! payable by the Tenants in Ex^ 
ecution of Debt, but not feize the Land and dcli\^e^ 
it to the Party, 
I. "J Fieri Facias^ of his Chattels only. 

The Execution, as to the * Ldnd^ fhall be of what- 
ever Land the Party had the Day of the Judg 
given: As to the ^ Chattels^ (though it be ""aLc 
for Years) it Ihall be only of thoe which he hat 
the Day of the Execution fued ; fo that if the Part 
fell his Goods bona fide after Judgment, and befo 

* Bro. Dtfauh, c8. ^ 34 H. 6. 24. z H. 4. 23. Bi^ 

Inqueft, II. ^ 9 H. 5. 15. , ™ 5 Ed. 4. 6. b. 1 ft 

7. I. ^ Ibid '^^H. 5. 13. P 42 Ed 3. I. &• 

^3Co. !2 a. •O'dX.B. 165. ' Plowd. 441. »01d 

N. B. .65. 42 Ed. 3. II. 2 H. 4. 14. ^ Ibid. OWN. 

B. 1^5. ^8 Co. 171. b. & Ante. 74. b. like Point. 
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dbc Writ of Execution fucd, the Goods are not liable 
to the Execution: 
Statutesl 

Weftminftcr2. cap. i8. UponRecognizance^ orBebt^ 
ir Damages recovered in the Kin^s Courts the Plaintiff 
may choofe that the Sheriff Jh all deliver, to him all the 
Chattels of the Debtor^ (faving his Oxen and Beajis of 
his Plough) and the Moiety of his Landl until the Debt 
he levied by . reaftmable Price and Extent i of which the 
Plaintiff may have Affixe and Redffeizin. 

I Jap. I. cap. 13. Where a Man in Execution is 
put at large by Priviledge of Parliament^ a new Exe- 
cution may be fuisd after thdt the Priviledge of the fame 
Ceffton fhall <eafe. 

32 H. 8. cap. 5. If Landy which is in Execution 
upon Recovery of Bebt^ or Damages upon a Statute^ or 
Recognizance be lawfully dive fled ,or evi£l£dy the Party 
fhall have a. Scire Facias cut of the fame Courts againft 
the tenants of the Land^ liable to the faid Execution^ re- 
iurnabk 40 Days after the ^lefte^ and upon that {that is . 
to fay^ if the Defendant makes Default^ or do not fhew 
fufficient Caufe) a Re -extent for the levying the Refidue. 

After the Year, he is put to an Aftion of Debt \ 
whefreupon was made the Statute of Wcftminftcr 2. cap. 
45J :which fee abdve m Scire Facias \ 

CHAP. X. £,02] 

Of ASiions of Trefpafs, 

* 

PErfonal Aftions, are ASIions of ^refpafs^ or other 
petfonal ASions. 
Anions of Trefpafs, are Aftions of ^refpafs with 
Force^ (properly called Aftions of Trefpafs) or Aftions 
of Trefpafs upon the Cafe. Which Adions, inafmuch 
as they concern as well the King, as him to whom 
the Trefpafs is done, may be fued in the King's Bench, 
Qv Common Bench, at the Eleftion of the Party *. 

^ Ante. 76. b. 82. a. ^^ 9 Co. co, b. 

In 
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In Adions of ^reffafs with Fcrce^ the Original 
cefs is Attachment, and Diftrefs infinite, and 
the Attachment or Diftrefs returned Nibil^ three 
fids^i (hail iifue^ and afterwards Procefs of 

lawry'. 

Statutes. 

Vide Weftminfter I. cap. 45. Upon Default at 
Attachment J Grand Diftrefs fhaU ijue^ and if be, da 
come at another Day to fave bis Default^ the King\ 
have the IJfues. 

Weftminfter 2. cap, 11. Capos and Procefs of 
lawry given in Account. 

25. Ed. 3. cap. 17. OnDehty Detinue^ and Repi 

7 H. 5. cap. !• In Forgery of falff Deeds . 

19 H, 7. cap. 9. The like Procefs given in Ai 
upon the Cafsy as in Trefpafs or Debt. 

23 H. 8. cap. 14. ^he like Procefs given in 
pafs upon 5 Rich. 2. as in Trefpafs ; and the like Pn 
in Writ of Annuity and Covenant ^ as in Debt. 

Vide 5 Ed. 3. cap. 12. Upon Outlawry^ xvbere 
mages are recovered^ no Pardon fhall be granted^ UHtH\ 
Plaintiff be agreed with for his Damage. 

Nor upon Outlawry in Procefs^ until he render 
[b] felf to Prifon before the Juftices where the Exigent ^ 
And Scire Facias fhall iffue to the Plaintiffs upon m 
they fhall plead upon the firji Writ Original^ as ^\ 
Outlawry had been pronounced^ If the Plaintiff hi 
tejlified warned^ makes Default ^ the Pardon fhall be 
lowed, 

^6 H. 8- cap. 4. Upon every Exigent^ at the Suit 
the KiHg^ or other ^ in any perfonal ASion^ where the 
' fendant is named of another County^ or late of anoti^ 
County^ than where the Exigent is awarded^ a fVrii 
Proclamation fhall iffue in the County^ where the Defe 
isfo named, if the King's Writ runs there : Otherwife to 
County next adjoining to that where he is. named. 

Being named of, or late of London, or Middlefex^ 
Writ of Proclamation fhall iffue in the County where 
is dwellings if the King^s Writ runs there \ otherwife 
the County next adjoining. 


f F. N. B. .92. a. 
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tVhkh Writ Jhall contain^ that the Sheriff make three 
ProdamationSy two in full County Courts the third in 
General Seffions^ that he render himfdf to the Sheriff of 
the Foreign County where the Exigent is awarded. And 
fuch Writ Jhall be returned at the Day of Return of the 
Exigent. 

Every Outlawry in a Foreign County^ where fuch Writ 
Hvith Proclamation is not fo awarded and returned^ floall be 
avoided by Plea. ' 

31 Eliz. cap. 3. In every Perfonal ASlion^ upon the 
Exigent^ Proclamation fhall iffue out of the fame Courts 
^itb the fame T>ay of Date and Return directed and 
jdelivered of Record to the Sheriff of the County^ where 
the Defendant at the Time of the Exigent is dwelling. 
Wiicb Writ Jhall contain, that the Sheriff Jhall make three 
Proclamati(ms, one in open County Courts another at the 
General garter SeJJions^ and the other a Month at leafi 
hefore the quints exaSi. at or near the mojt ufual Doer of 
the Church, or Chapel of the fame Town, or Pari/b, 
jtvbere the Defendant at JbeTime of the Exigent is dwel- 
ling \ and if be dwell cut of any Parijh, then at fuch 
Place of the Parifh, in the fame County next adjoining 
to bis Habitation, upon a Sunday immediately after Di- 
^ne Service and Sermon , if there be any Sermon, and if 
^ there be no Sermon, then immediately after Divine Ser- 
vice, Jll Outlawries, where no Writ of Proclamation is 
fa awarded and returned, fhall be void. 

Before Allowance of any Writ of Error, or Rever/ing [10 q>] 

of any Outlawry be bad by Plea or otkerwife, for want 

of Proclamation, the Defendant in the Original JSlion 

jhall put in Bail, not only to appear and anfwer to the 

■ Plaintiff in a new /iff ion for the Caufe in the firji, but 

^ alfo to fatisfy the Condemnation, if the Plaintiff fhall com- 

^fnence.his Suit within two Terms ^. 

^ A Capias^ docs not lie againft a Peer of the Realm 

in fuch Cafe, but againft a •* Knight it lies, for a 

JMan may be a Knight, who hath not any Freehold, 

^ 8 Vide 4 & 5 W. & M. cap. 18. & cap. 22. • Hobarr 6r. 

6 Co. 52. b. 9 Co. 49. a. 6S. a. Style, 222. Moor, 767. 
.Croke's Argum. 106. " ** 26 H. 8. 7. 

X but 
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but not an Earl or Baron by common latendmentJ 
But if he hath not any Thing in the County where! 
he is fued, the Party fliall have an Elegit upon a Tef\ 
tatum^ in any County where he hath Ailets. But' 
upon Contempt, as Refcous, or the like, it lies agoioi 
a Peer of the Realm, and this is for the Difturbance oE 
the Law. 

Upon Judgment herein Capias ad Satisfaciendum lies 
within the Year, to take his Body in Execution for 
Satisfaction of Damages. ^ And this doth not lie in 
any real Aftion, as in a Writ of Dower, or other Pra- 
cipe quod reddaty nor * at the Common Law in Debti 
Detinue, Account, but in Action of Trefpafs, or the 
like. 

The Form is. We command you^ that ym take L (f 

C. and him fafely^ &c. fo that you may have bis Bodj 

before^ &c. to fatisfy G. of K. as well of 20 s. winch 

the fame G. in our Courts &c. recovered againfi btm^ as 

of 20 i. which were adjudged to him in ourfaidCowri 

foK his Damages y which he fuftained by reafon of the J^ 

taining the Debt aforefaid. \ 

In this, Procefs of Outlawry (hall iflfue . upon the 

firfl: CapiaSy for if he be taken by the Capias^ he fhalj 

pay a Fine to the King for the Trefpafs adjudged agunft 

him *. ! 

The Adlions of Trefpafs with Force^ befides Rapci 

which is now made Felony, whereof Appeal lies, are 

upon corporal Damage, Battery, Falfc ImprilbnnientS|| 

AfTault, Lying in Wait, and then upon Trefpaiies done 

in Land, or one's Goods. 

Statutes. 

Gloucefter, cap. 8. None fhall for the future havt 

Writs of Trefpafs before JufiiceSy unlefs he fwear by hit 

Faithy that the Goods carried away were worth 40 j. al 

leafi. 

And if he complain of Beatings hefhall fwear by Wj 
Faithy that his Plaint is true. 

«= I H. 5. 14. 27 H. 8. 12. Hob. 61. 2 H. H. P. CJ 

IQQ. ^ 8 R. 2. Fitz. Execution, 164. 2 H. 4. « 

« 3 Co. 12. a. b. Co. Lite. 290. b. * 40 Ed. 3. 1 
49 Ed. 3. 2. 
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Ir AndSefendanfi fHay ntdke Anorniis in fuch Pleas where 

\Appeal lietb not. 

\ The Form of the Writ of Battciy is, If A. Jball rj^i 

^h J6U fecure of froftcuting his Claim^ then put by 
k^es andfafeJPkdges B* that be be before us in eight Days^ 
x. wherefoevery &C; (or before our Jujiices at IVeftmin- 
}er in eight Dc^s^ &c,) to Jhew wherefore with Force 
Arms he made an Affault upon him the fmd A. at 
L and beat:, wounded, and ill treated him^ fo that his 
ifc was defpaired of, and other enormous Things to him 

Pi to the great Damage of him the faid A. and againft 
m Peace. Andbave, &c. 
The Form of the Writ of Falfe Imprifonment is, 
iljf A. fhall make J &c, then put^ &c B. &c. to Jhew^ ' 
:. wherefore with Force and Arms he made an AJfault 
m him the faid A. at N. and him wounded^ impri- 
Sntdi and ill treated \ or if he imprifon him, until he 
uke a Fine for his Deliverance, then the Form is, 
rJ detained' him in Prifon ihefe, until he had made a 
^ne (for fo much) with the faid B. for the having his 
pdivery, and other enormous Things, &c. 

And it is not material whether he be wounded or 
tot, for the Form *of the Writ is fuch; but the Da- 
mages fhall be encreafed for the fame, if he do re- ^ 
[tover f ; 
The Form of the Writ of Affault is. Supra, viz. 
^herefore^ &c. he made an Affault on him the faid T. 
The Form of the Writ for Lying in Wait is, Put 
'c. B. &c. and C. &c. to fhew, wherefore with Force 
\Md Arms they btfet the Houfe of him the faid A. at H. 
Una bis Men and Servants, being out of the faid Houfe, 
w»/i not permit to enter the fame Houfe, to do there- 
^^ for the Service and Profit of him the faid A. and 
\ttrtain others, bis Men and Servants, being therein, would 

V . 

• If he Coants of aTrcfpafs done pa^t in anoher King's Time, 

*nd part in the prefent King's Time, the Wiit fhall be, " againd 

^bc Peace of the late Lord the Kins, &c. and of the Lord the 

•*^'n^ ivowj &c." and it fhall be good, reddendo fingula finfrulis. 

^1 H. 4.. 15. On a Writ " againft our Peace" only, he fhil! not 

frecoirer Damages for a Trefpafs done in the Tune of anoth^^r 

'King. I F. N. B. 86. Iv'. 
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not permit to go out of the fame Houfe^ for a long Ti\ 
to do the Bujinefs of him the faid A there^ by which 
the fame A. for a long Time bath loft the Service of 
faid Men and Servants^ and other enormous Things^ &c 

The Form of the Writ upon Menace is. If A. & 
fut^ &c. 5. &€• to fbew wherefore with Force and At 
be fo greatly threatned the fame A. at D. of bis 1 
and maiming of his Members there, and fo many Inju 
and Harms to him there didy that he the faid A. dtirft 
for a long Time go openly about his Bufinefs there^ 
fear of Death and the maiming of bis Members, by whl 
means his Bufinefs. for fo long Time remained negleSd 
'and otber^ &c. 

When a Man is in fear or doubt of any corpo 
Damage, by Reafon that another threatens to kill hi 
beat him, or aflault him, or to burn his Houles, 
ihall have a Writ de fecuritate pacts to be fecured, t 
the Party ftjall keep the Peace againft him. By t 
ancncnt Courfe, he ought to make Oath upon a Booi 
before a Matter of the Chancery ; but now they ufe 
fue forth fuch Writs by their Friends without Oath ^. j 

The Form of this Writ is altered, fince the Stacuei 
I Ed. 3. cap. 16. which appoints certain Pcrfons 
keep the Peace, and it is called a Supplicavit, torn 
. times direfted to the Juftices of the Peace, and to tL 
Li^4j Sheriff, and fometimes to the Sheriff only. A. bat\ 
' befought us, that whereas he is grievoufly andmanifefti 
threatened by E. of his Life and maiming of his Member. 
(or of burning of his Houfcs) we would provide fai^ 
the Security of him the faid A. in this behalf: Therefor^ 
we command you, &cc. 

In an Adiion of Trefpafs tranfitory, although thf 
Defendant juftifies by any fpecial Matter, as in *Trcfj 
pafs of Goods, by the Commandment of I. S. to wh 
the Property belongs •, in AfTault ^ and Battery, 
*^ Appeal of Maihcm, that he did it in his own D 
fence, and that the Plaintiff made the firft Aflault 
in Falfe Imprifonment, becaufe he was ^ ConftAble 


^ F. ^N. B. 79. g. 
* 41 Aff. pi. 21. 


a 


19 H. 6. 67, 
^ 5 H. 7. 6. 


* 34 H. 6. II 
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Ithe Town, and the Plaintiff broke the Peace, or for 
an Arrcft upon Sufpicion of Felony, or by the • Com- 
mandment of I. S. to fcize the Body of the Plaintiff; 
in Ward, by Reafon that his Anceftor, whofe Heir he 
is, held of !• S. by Knight's Service, &c. yet the Plain- 
tiflF may take Iflue, that it was done of the Defen- 
dant's own Wrong, without anfwering to the fpecial 
Matten But if the Juftification be by Matter of Writ- 
ing, or Record ; as in Falfe Imprifonment by a ^ War- 
rant of a Jufticc of Peace to arrcft him ; or by a 
^ CapiaSy which came to him as Sheriff, to take the 
Body of the Plaintiff ; or if it he by any ^ Title, or 
* Licence of the Plaintiff himfelf, there defonTort De- 
mefne is no Plea, but the fpecial Matter ftiall . be an- 
fwcred. So always ip a Trefpafs local, as for break- 
ing down his Clofe, ^c. if the Defendant entitles a 
Stranger to the Land, whether it be to a Freehold, 
or to a Leafe for Years in the fame, and juftifies by 
his Commandment. So in Replevin, which is Real, 
the Title or fpecial Matter (hall always be traverfed. 

^ In Trefpafs (and fo in ^ Replevin, where Juftifica- 
tion is made for Damage Fea- 
fant, for there it is meerly in Pi^^-ocATiv.. 

the Perfonalty) if the Title of J^'^ (^/ b. had of the King 

J ' • j-^ o • before Ifiuc joined only, 5 Ed. 

the L.and come m Queition, 4. i. Fitz. Aid de ^Roy, 30. 
Tenant for Years (or Bailiff, in i^^t!?t^'«l ^c'lKZ' /?'^ 

. . - II 1 A • 1 r m his natural Capacity (as m 

Replevin) mail have Aid " after Right of Ms Dutchy of Lanca- 

Iffue joined, not before, but t:iZ:l\til- '' "' '• 
Tenant for " Life (hall never 
have Aid, 

An Aftion of Trefpafs done in Land, lies for him 

that hath the aflual Poffeffion of it, for of a Trefpafs 

done after the Death of his Anceftor % and before the 

. Heir enters -, after the breaking of the Condition % 

^nd before Entry for the ftme, where a Leafe for Years 

« 22 AflT. pi. 85. , f 21 H. 6. 5. b, 

« <; H. 7. 6. 2 Ed. 4. 9. ^ 44 E^- 3« iS. b, 22 Aff. pi. 8, 

i 12 Ed. 4.. 10. b. ^ 14 H. 7. 6. * 46 Ed. 3. II. b. 

^ 46 Ed. 3. II. b. 10 H. 6 26. " 14H. 7. 6. 4H. 6.. 

10. ** II H. 7., 22. Per Vavafor. Piowd. ,142 p loid. 

Kclvvey, 163. a, 37 H. 6. 18. Bro. Surrender, i\. 
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IS made, refcrving Rent upon Condition to be voM 
if the Rent be not paid; or after Michaelmas, an^ 
before the Leflee enters, where, a Leafe for Years i 
made, to commence at Michaelmas ; no Action llei 
for the Heir in the firft Cafe, for the Leflbr in tht 
fecond, nor for theLeflce in the third, becaufe that thef. 
were not "^ feized in Deed of the Land at the Timfc 
of the Trefpafs done; yet the Leflbr, in the fecond 
[b] Cafe, might have made a new Leafe ' before his Entrf, 
for the firft Leafe was meerly void, and the * Lcflcc| 
in the laft Cafe, might before Michaelmas grant hfi 
Term over. 

The Form is, 1/ A' &c. puty &c. B. &c. fo Jhm 
wherefore with Force and ArmSy the Clofe of him tk 
faid A. at N. he broke^ (and if the Cafefo be) cut down 
his 9>w there lately growings (and fo every Trefpafi 
done upon tlie Land, may be infcrted in the Writ) 
and other J &c. ' > 

And fo in infinite Forms, as ** Wherefore he en- 
tred his Wood at N.*^ " Wherefore he entfed his War- 
ren at iV." " Wherefore he broke the Park of him tk 
faid A, at N. and entred his Free Chafe at F.^* And 
many other Forms. 

In an ^ Adion of Trefpafs done in Land, if the 
Pefppdant pleads a Title in Bar, he (hall give Colour 
of Title to the Plaintiff, as in the Aflize of Novell 
* Dflcizin. Vide the Cafes there. Ante 97. b. 

If the Defendant juftifies in another Place than the 
Plantiflr intends, he in this Replication (hall make a 
new Aflignment, that is to fay, IJ^all affign ttie Place 
more certainly ; as if the Defendant juflifies in Whilt 
Acre as his Freehold, the I^laintifF may aflignthe Tref- 
pafs in Black Acre '^. 

The Form of a new Aflignment is. And the afort- 
faid A. fays^ that ' Be oughf not to be precluded^ &c. 
becaufe he f^ysy that the Clofe aforefaid^ and alfo tht 
Place in which ^he Trefpafs afarefaid was done are^ ad 
at the Time qf the (ifofefa^id trefpafs done ^ were one buk- 

i?cvk. § 16. » Plowd. 142, 138. * 22 Ed. 4. 37. Bro. 

Giants, 10 j. ' »» Aate'p;. bV * 27 H. 8. 7,* ' ' ' 
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Ired Acres of Land in the aforefaid fown of C. called 
R. ether than the aforefaid five Acres in the Bar of 
'be aforefaid T. (she Defendant) fpecified : Wherefore of 
'be aforefaid T*. for the aforefaid Tr^pafs done in the 
^aid one hundred Acres of Land called B. other than the 
faid five Acres of Land in the Bar aforefaid fpecified^ he 
^ays Judgment J and his Damages^ &c. And then the 
Defendant fliall plead all de Nova ; viz. And the afore- 
faid ST. as to any Trefpafi fuppofed to be done in the afore- 
faid hundred Acres of Landj faithy &c. And fo pleads 
not Guilty, or a Juftification, or the like. 

The Form of Trcfpafs de Bonis Afportatis is, * If A. 
&c. put^ &c. jB. &c. to fbew wherefore with Force and 
ArmSy he took and ^ carried away three Horfes^ which 
were his the faid A*s. of the Price (fo much as the Price 
i^) found at S. and alfo took and ^ carried away bis 
Goods and Chattels to the Value of one hundred Pounds^ 
and one hundred Pounds of Money ^ in Money told there 
founds and other^ Sec. 

Special Writs of Trefpafs pf Goods, are the Writ 
of RefcouSf and the Writ de Parco Fa£lo : Both are for 
the wrongful taking of Goods which a Man hath dif- 
traincd, whether Bcafts, or other Things, and whether 
it be for Damage Feafant, or for Rents and Services 
in Arrear. I fay. Special Writs of Trefpafs, in which 
he that diftraineth hath no Property or Poffeflion in the 
Diftrefs *. 

Wrijt of RefcouSy when they are taken before that 
he hath impounded them-, but it is material ^ that[io5] 
behave the Poflcffion of the Beaftsor Things fo refcu- 
ed from him, for if he be difturbed before that he hath 
attached or diftrained them, no Writ of Rcfcous lies, 
but an Adlion on the Cafe. The Form is, If A, &c. 
puty &c. J?. &c. to fhewy wherefore y whereas be the 
faid A. took certain Beajts of the faid B. and would have 
imppi^nded them there, according to the Law and Cujlcm 
of our Realm of England^ the aforefaid B. wth Forcq 
and Arms refffied the Beafts ajorefaid^ and other ^ &c. 

• V. F. N. B. 87. m. « Abduxit, for a live Thing. ^ Af- 
portavit, for a dwd Thing. F. N. B. 83. b. Dyrr, ui. p). 15, 
• 26 H. 7. "i. f z\ H. 7. 40. F. N. B. loz, f. 
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f Wntde Par CO FrafiOj when they arc taken out cl- 
the Pound, be it a common Pound, or other Plac< 
being a lawful Pound, and whether he that fa breal 
the Potind, be Proprietor of the Beafts, or not. Ai 
ic lies for him that diftrains, not for him that ownel 
the Clofe, that is to fay, where one diftrains and pi 
the Beafts by I.icenfe into the Clofe of his Friend, i 
it is not the Pound of the Owner of the Soil, but 
him who diftraincd ; and the other (hall have A6ti( 
of Trefpafs, ^are claufum fregit. And although tl 
Beafts are put in the Pound, yet he that diftrains hal 
not any Property or Poffeffion, for the Pound is ai 
indifferent Place between them, and the Owner 
them is but rcftrained from the Occupation of thei 
until he pay his Rent, or the like \ 

The Form of the Writ of Parco^ Fa£lo is. If 
&c. ftit^ &c. 5. &c. to Jhew^ wherefore^ whereas U 
[aid A. took the Beafts of the of ore/aid B. and impou) 
ed them there ^ according to the Law_ and Cuftom of ot 
Realm of England^ the aforefaid B. with Force and ^rmi 
iroke that Pounds and other Wrongs^ &c. 

To this Place alfo is to be referred the Writ oi 
Ravijhment of Ward^ when the Heir, 'whofe Marriagi 
belongs to another, is ravilhed; and this is ' a meei 
Aftion of Trefpafs, in which Procefs of Outlawry M 
lies at the Common Law, and he (hall recover * thel 
Value of the Marriage. But there is another Writoj 
Ravifhment of Ward given by the Statute of Wefimin-\ 
fter 2. cap. 35. which was * not at the Common Law, 
and in this the f Ward himfelf Jhali be recovered, if he^ 
be unmarried, or the Value pf the Marriage, if h^ 
married. 

Statutes. 
Vide Merton, cap. 6. ^he Pumfhment in Ravi/hmeni 
of Ward. 

Vide Weftminfter 2. cap. 35. A greater Punifhment. 
And hy the fame Statute WtAmmllcr 2. Such IVrtt iS' 
given. If A. fball make^ &c. put^ &c. B. that he he^ &c. 

g F. N, B. 100. e. ^ 20 H. 7. I. * 29 AK. pi. 35. 

Kelwey, 2I. a. 9 Co. ']2.- b. ^ 9 Go. 7S. b. » Kob. 94. 

? F.N. B. 139. i. t 21 Ed. 3. 44.. 8 Kd. 3. 42. b, 
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Ot ,/feia?> wherefwe he ravijhed and carried away fuch an [b] 
me^ Heir of^ &c. foundatfucb a Place ^ being under ^Jge^ 
'he Marriage of whom belongs to him the faid A. againfi 
\he Will of him the faid A. and againfi our Peace^ &c. 
If the Heir be in the fame County^ this Claufe fhall he 
%ddidy and do you diligently enquire where he the Heir 
Is in your Bailiwick^ and take him wherefoever he fhall 
he founds and keep him fafely^ &c. fo that you may have 
hint before^ &c. to be rejlored, to which of them the faid 
A- and B. he ought to be rejlored. 

Upon Nihil to the Dijlrefs, Outlawry lies. 

Jf the Heir be married^ or carried into another County^ 
then fuch Writ " fhall iffue^ A. hath complained unto usy 
that B, hath lately ravifhed fuch an one^ Heir of^ &c. 
being under Age^ and being in his Wardfhip at fuch a 
Place in fuch a County^ and hath carried him from that 
County^ unto fuch a Place in your County. And therefore 
we command yoUy that you take the faid Heir wberefover^ 
&c. as in the Writ above. 

Notwithfianding the Death of the Heir before he may b^ 
rejlored^ yet the Plea fhall proceed. 

If the Plaintiff or Defendant die^ there fhall be a Refum^ 
tnons^ and that againfi the Heir of the Defendant ij the 
fsxecutor hath not Affets. 

CHAP. XL ^^'°^3 

Of ASiions of ^refpafs on the Cafe. 

AN Aftion of ^refpafs on the Cafe^ is for a Tref- 
pafs committed againft the Feace, be it a Wrong 
pr a Deceit. For fuch Writ concludes againfi our 
Peace. And they are called Aftions upon the Cafe, 
becaufe ' they are divers, and in fundry Forms, as the 
Cafe is, whereof no conftant Rule may be given ". 

The Writ itfelf here ought to comprehend all the 
Matter of Subftance, that is to fay, that which is tra- 

"* Note, The Original Wi it ought to be brought in the County 
where tho Ravifhment is fuppofed, and rot in the County to which 
he h cfloigned. Dyer, 289. b. "9 Co. 50. b. F. N, B. 

verfublc, 
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vcrfable, as fully as the Count, except it be the D< 
the Quantity of the Land, or the like •. 
Statutes. 

Wcfl;nf)infter 2; cap. 50- A Man Jhall have a Wt 
upon his Cafe^ where Remedy is given by a Siatute. 

36 Ed. 3, cap. 9. Accord 

The original Proccfs is Attachment and Dil 

infinite ^ 

The fpecial Writs herein are the Writ of Confpii 
cy, and Writ of Deceit, viz. that which is in Nat 
of Trefpafs •, for there is a Writ of Deceit of anoi 
Nature, whereof fliall be fpqken hereafter. 

CHAP. XIL 

Of other perfonal Anions. 

TH E other perfonal ASlions are fuch as arc not i 
Nature of Trefpafs. 
^ The original Procefs in them is as in Anions in t 
Realty before, that is to fay. Summons, Attachmen 
and Diftrefs \ 

In perfonal Aftions, where the Thing itfelf fliall 
recovered, as ' Right of Ward^ * ^are impedir^ ' Detl 
if divers bring fcvcral Writs againft the fame Perfoa 
in the fame County, and for one fame Thing (alch 
they vary " in Time and Place of Delivery (for t 
Place is not materia], being all in one County) fo th 
"^ they do not vary in the Subftance of their Declara- 
tion, as where one declares of a Cheft fealed, without 
alledging any Charter in certain, and the other alledge} 
a Charter in certain) they * fhall all interplead together, 
that is to fay, the others at the Prayer of the Defend 
ant (hall anfwer to him that brought the firft Writ: 
Wherefore they ^ fhall have Same Day^ if the Writi 
be returnable at feveral Days. 

• 38 H. 6. 9. b. p F. N. B. 100. d. « 22 H. 6. 5U. 

'3H. 6. 44. * igU,6.6S. '33H.6. 25. 8H.6. 30l>. 
" Ibid. ^ 33 H. 6. 25. b. « 8 H.6. 30. b. ' 33 

H. 6. 25. 

The 
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The Form is, after the feveral Declarations of both, 
that is to fay, in Detinue by A. and B. againft C. of a 
Box, or the like) And the aforefaid C. by^ &c. comes^ and 
producing here in Court the Box aforefaid^ &c. being rea-* 
iy to deliver the fame to which of the faid A. and B. the 
Court of the Lord the King berffhall confidtry frays that 
the fame A. and 5. h^e at this Day^ &c. together ap- 
pearing may interplead to whifh of thefn the Box aforefaid^ 
&c. of Right ought to be delivered. And thereupon the 
aforefaid A. (he who brought the firft Writ) prays 
again fi the aforefaid C. the Delivery of the Box^ &c. and 
the aforefaid B. fays that the Box aforefaid^ &c. ought to 
he delivered fo bim^ and not to the aforefaid A. Becaufe^ 
Sec. And fo makes Anfwcr to the Declaration of A. 

And the Reafon of Interpleader in Detinue, or the 
Jike, is, becaufe otberwife if one recovers againlt the 
Defendant, yet the Adion of the other is not abated, 
but he may proceeji : Opherwife it is in a real Aftion, 
as Formedon^ Precipe quod reddat^ &c. Such perfonal 
Aftions are, * - ^ 

In Cafe of Ward. L^^7J 

I. Upon Deforcement of the Heir or Land, the 
Writ of Right of Ward\ if of the Heir, that is to Ciy, 
of his Body, ^ it lies as well for Guardian in Socage, as 
in Chivalry 5 if of the ^ Land, for Guardian in Chi- 
valry only ; for Guardian in Socage is accountable to 
the Heir for the Land, which proves that he hath no 
Right to the Land, but as Bailiff. 

This Writ, becaufe it is by reafon of a Seigniory, is 
fomctimes in nature of an Action in the Realty ; for 
^ Summons and Severance lic$ in it, the Defendant 
* may vouch, ^c. 

.The Form is (if of the Heir) Command A. that he 
render to B. W. Son and Heir of E. the fVardfbip of whom 
tdongs to him the faid B. for th(it the aforefaid E. held 
biSsLarJ cf the aforefaid A. (ov of J. the Feather of the 
aforefaid A. whofe Heir he is) by Knight^ s-fervice (or if 
it be for the Grantee of a Ward, '' by reafon of a Demfe^ 

m 

^ F. N. B. 139 i. ^ Ibid. 139. h. ^ 5; Ed. 3. 180. 41 
^4' 5* 2|. b. ^ II Ed. 4, II. 46. £d. 3. 25. 

which 
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which R. of whom the afore/aid E. held his Land l^ 
Knighi^ 5' fervice^ thereof made to the /aid B.) 

If of the Land^ Command A, that he render to B. the 
Ward/hip of one Tard-knd with the Appurtenances in IL 
which belongs to him, hecaufe^ &c. 

If of the Land, and the Heir, Command A. that he 
render to B. the fVardJbip of the Land and Heir of C. 
which belongs to him the faid B» for that, &c. 
Statutes. 

Marlbridge, cap. 7. Upon Default at the Grand Dif 
trefs, Dijlrefs with Proclamation fhall iffue^ with half a 
Tear between the "Tejie and Return, fo that three Procla-^ 
tnations may be at three Counties, and upon Default at the 
Grand Dijlrefs with Proclamation he Jball recover tbt 
Wardfbip and ' D^v:age^. 

Weftminfter 2. cap. 35. If ar^ of the Parties die, 
pending the Writ of Right of Ward, there fhall be Re/urn- 
tnons, and the fame Proeefs as in the Statute of Marlbridge 
above. 

28 Ed. I. Of Wards and Reliefs, declares the Com- 
tnon Law in what Cafe the Writ of Right of Ward lies, 
that is to fay, i . Where a Man who holds in Chivalry dies, 
the Lord fhall have it for the Ward and Marriage. 2, 
The Lord by Priority floall have it for the Marriage. 
5. The Lord who hath the Land, and not the Heir^ JhaU\ 
have this Writ for the Heir. j 

2. As to the Wardfhip of Land only, ^ the Writs of 
Eje5fment of Ward^ and of Intrufton of Ward\ but none 
ot them fuppofcs Force. 

The Writ of Ejeftmennt of Ward is upon fuch 
Ejeftment, vi'Z. for the Guardian in Chivalry, * or Soc- 
cage, when a Stranger ejefts him ^ of the Land ; for 
this is an Ejcftment of Ward, as we have faid before, 
[b] The Form is, Jf A. fhall make, &c. then fummon, 
&c. jB. &c. Wherefore, whereas the Wardfhip of one 
Tardland with the Appurtenances in D. until the lawful 
Age of J. Son.and Heir of C. belongs to him the faid A. 
for that, dec. And he the faid A. was for a long time in 

full 

« 24EC!. 3. 3^. Bro. Gard. 50, 2 Tnfl. 114. f Ante 48, h. 
8 Ante 48/0. F. N. B. 140. c. ^ Dy. 369. p!. 56. 
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fultand peaceable Seizin of the /aid iVardJhip^ he the faid 
fl, forcibly ejeiied him the faid A. from the JVardJbip 
aforefaidj the faid Heir being within Age. 
Statutes. 

"Weftminfter %. cap. 35. In the Writ of Eje5lmenf of 
Ward Jhall be done as in the Writ of Right of Ward by 
the fame Statute. See it above. 

* Writ of Intrufion of Ward is upon fuch Intrufion, 
and lies for the Guardian in Chivalry, when the Heir 
enters into the Land, and oufts him ; for this is Intru- 
fion of Ward, as we have faid + before, whether it be 
during the Nonage of the Heir, or after his full Age. 
If the Heir intrude, and deny the Value of the Mar- 
riage alfo, then this Writ of Intrufion of Ward may 
be for both. 

The Form is. If A jhall make^ &c. then fummon B. 
Son and Heir of C, &c. to Jhew wherefore, whereas the 
Wardfhip of the Manor of J. with the Appurtenances, un- 
til the lawful Age of the Heir aforefaid belongs to him the 
faid A* For that^ &c. And the fame A* was a long, time 
in full and peaceable Seizin of the fame Wardfhip, the 
aforefaid B. being within Age hath intruded ^himfelf into 
the Land aforefaid, and detains from the faid A. that 
JVardfbip, to the Damage, &c. 

I) To have the Benefit of the Marriage, the Writ de 
'valore Maritagii lies for the Guardian in Chivalry, when 
the Heir at full Age refufes to fatisfy him for his Mar- 
riage i wherefore in the Writ thereof there are not any 
Words of the Intrufion of the Heir into the Land. 

The Form is. If A, fhall make, &c. then fummon^ &c. 
B. Son and Heir of C. 8cc. tofhew wbereforci whereas the 
Marriage of the aforefaid B. belongs to him the faid A. 
for that the aforefaid C. held his Land of him by Knight'' s- 
fervice^ nnd he the faid A. hath tendered to the aforefaid B. 
^vhile he was under Age, a competent Marriage, he the faid 
B. refufing that Marriage, when he hath now come to his 
full Age refufed to fatisfy the aforefaid A. for the fame Mar- 
riage, and yet doth refufe, iacQ. • 

In Cafe of Land. 

When LeflTee fpr Years is oufted, are Eje£fione Firm^, 

• ¥. N. B. 141. c. + Ante 48. b, |j F. N.B. 141- f, 

and 
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and ^uare ejecit infra TerminuiH^ to^^c brought d 
the Term. But * they do not lie uport a L^afi 
Years made of Beafts or other Chattels. 

In ^ both the Term itfelf fliall be recovered; if 
not expired, and thfe Execution is by ♦ Hah^e fi 
pojfejfwnem. 

The Writ of EjeSlione Fir^me is upon futh Ej 
viz. * when any one, whether the Leflbr or a S 
oufts him ; for this is an Eje&ment, as wc have " 
before. 
fioS] This Writ always "* includes in it a Trefpiifs 
Force alfo. And therefore the Procefs is as in A( 
of Trefpafs, viz. ° Attachment, Diftisefs, and R 
of Outlawry. 

The Form is, If A Jhall make^ &c. then put B. 
be be (fuch a Day) to Jhew wherefore w'tib Farce 
Jrms he entered into the Manor of J. which C. demifu 
the faid A. for a Term which is not yet pajfedj anM 
Goods and Chattels of him the faid A. t^ the Value^ 
found in the fame . Manor ^ took and carried cway^ 
ejected him the faid A^ from his Farm^ and other Wn 
&c. /Note, this Claufe (and the /Goods ^ and Cbati 
&c.) fhall be put in the Writ, where the £je^m< 
fuppofed of a Manor, becaufe that the Law intends^ 
fame to be ftored with Chattels : Otherwife it isi 
other Lands. 

The Writ of ^are ejecit infra Terminum lies upoi 
Deforcement of his Farm, that is to fay, wh^n 
Leflbr enters, and infeoffes another, be it in Fee or 
Life, there this Writ liesagainft^ the Feoffee or L( 
for Life, for they deforce him of bis Farm, as we 
faid before. And in fuch Cafe EjeSione Finnic does 
lie againft the FeoiFee or Leflee tor Life, for that he! 
not the Perfon who oufts him, but his Feoffor \ 
this is the Reafon for which this Writ was devifc 
And therefore this Writ ' doth not fuppofe Foi 


* I H. 6. 4. k F. N. B. 220, b. 197. c. * Cro. Eliz. 8^ 
^ F. N. B. 220. f. 21 Ed. 4. 10. b. °^ Ante 48. b. « 9 
78. a. Cro. Eliz. 622. • F.N. B. 220. h. p Vid. Dyer 
pi. II I. Bona & Catalla omitted. 1 F N. B. 197. c. At 

48. b, 21. Ed. 4. 10. b. ' F.N. B. 197. u. 
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bt if the • Lcffor ouft the Leffce, and prcfently make a 
poflFment, fo that the FeoflFce be Party or privy to the 
bfter of the Lefiee, then the Leflcc (hall have EjeSlione 
wm£ vi fs? armis againft the FeoflFee, for that he is 
to the Oufter and to the Wrong done him. And 
Writ of ^are ejecit infra Terminum was devifed by 
ram de Moreton by Equity of the Statute of Weft- 
ler 2. cap. 24 ^ 
The Form is, Jf A. Jhallmake^ &c. tbenjummon^ &c. 
that be hty &c, • to fhew wherefore he defer dnh the 
efaid A. of one Meffuage^ &c. which C. demifed to him 
a Term of Tears which is not yet paffed^ within which 
the fame C. fold that Meffuage to the aforefaid B. 
hf reafon of which Sale he the fatd B. hath ejeSled the a- 
wefaid A. from the Meffuage aforefaid, as it is faid. 
} In Cafe of Goods^ 

I Arc Writs of Debt^ Detinue j Account y Rationabili 
mtt Bonorum. 

Statute. 

6 Rich. 2. cap. 2. In Writs 

Debt^ Account y or^ the like, 

the Plaintiff declare, that the 

ttraSl was iti another County 

an is contained in the origi- 

I Writ, the Writ fhaU ar 

'ate. 

Prerogative. 
The * King may take his 
btor into his Proteftioh, fo 
hat no other Ihall fue or arreft him until the King be 
tisficd : and this is a Proteftion cum claufula volUmus, 
hich he may grant by his Prerogative. ^ There is ano- 
ther Writ in the Regifter, which is called a Protedtion 
Urn. claufula nolumus, which willeth, that the Goods, 
'Chattels, or Lcafes of a Man, (hall not be taken for thp 
^Bufmefs of the King ; which may be as well for a Se- 
cular as a Spiritual Man, and is by the fpccial Grace 
I'and Favour of the King. 
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PllIKOGATXTE. 

When Goods of the King* 
come into the Hands of a Sub- 
jcft, (whether it be by Matter of 
Record, or Matter in Deed, fo 
that he is accountable for tkem) 
his Land is all the time chaf{;e- 
able with it, and fubje£l to be 
fejzed by the King^ into whatfo- 
ever Hands it comes, whether by 
Defcent> Purchafe, or otharwife* 
Piowd. 321. Dy. 160. pi. 41. 
Statutes. 

Vid. 13 El. c, 41. X4EI. c 7. 
& %7 £1* c. 3. 0^ere Land Jball 
h liahU in Dtki to th King. 


[ 'F.N.B. loS.b. 21. Ed. 4. 10, 30. 1H.5. 4^Acc. * F. 
■ IJ- B. 198. a. * F. N. B. 28. b. Co. Lite. 131 . b. »» p. N. 
I. Litt. i^i.b. 

Statutes. 


[b] 


^' 29* a. Co. Litt. 131. b. 
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Statutes. 

25 Ed. 3. cap. 19. The Creditor Jball have an ARu 
agaiftfi the King^s Debtor^ and Jball haiji Judgment agi 
him, notwithfianding fuch ProteSlion. But he Jhall 
have Execution^ unlefs he will take upon him to pay ti 
Debt which the Debtor oweth to the King ; and then 
Jhall have Judgment and Execution againjl the Kit^ 
Debtor Jor both the Debts. 

^ Writ of Debt, which is for any thing due by 01 
ligation or Bargain for a Thing fold to him, or 
Contraft, or upon a Loan, or by ^ Judgment. 

* If it be of Money due in their own Right, it is.ij 
the Debet and Detinety otherwife in the Detinel only| 
As in Aftion of Debt for the Rent of Wheat and 
pons referved upon a Leafe for Years, or of any 
tel alive or dead ; in Debt ^ by or '^ againft an Execuu 
for Rent upon a Leafe of Land, altho* it be in Arr« 
after the Death of the Teftator, or upon ^ a fori 
Recovery of Debt or Damages againft Executors, orfc 
Arrearages found in an Aftion of Account brought 
them, for all is in the Right of their Teftator, 
therefore in all the Cafes before the Writ fhall be in 
Detinet only. But againfl the.^ Heir upon the Obliga- 
. lion, &r. of the Anceltor, it lies in the Debet and DeU^ 
nety for the AfTets vrhich he hath in his own Right, 
makes it his proper Debt. So * for an Abbot or Prior 
upon an Obligation of the Predeccflbr, altho' that he 
himfelf only be in Arrearages. And ^ in a Writ a- 
gainft Hufband and Wife, upon Recovery of Debt and 
Damages againft the Wife when'flie was fole. 

The Form is. Command A. that he render to B. to I 
which he owes him^ and unjufily detains Jrom him^ as be 
Jaith ; and unlejs he^ will do it^ and the ajorejaid B. /haU 
make you Jecurcy then Jummony &c. 

' ^ F. N. B. 119. g. ^ c Ed. 4. I. * I Rol. Abr. 604. Bro. 
Ley 26* . 5oEcl. 3. 16. ii H. 7. 5. * 19 H. 8.8. *" 10 H. 
7. 5. ' s 10 H. 7. 5. ' ^ Ante 28 * b. Plowd. 441. 5 Co. 
36. a. !0 H. 7. 8. b. Cro. El. 350^ 712. 1 Sid. 342. i Licv. 
224. ^ 47 &d. 3. 23. b. I Ro. Abr. 603. ^ 47 Ed.- 3. 

23. b. I Rol. Abr. ib. 

Statutes. 
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Statutes. 

Vide Magna Charta ', cap. 8, ^be Sureties fioall not he 
ajtrAined^ fo long as the principal Dei tor isfufficient. 

Vide 32 H. 8. cap, 37. in Rents above, 
i = In Actions 6f Debt * upon Simple Contrafls, that is 
CO fay, meer perfonal Contradts which arife without the[io9] 
Deed or Privily of others, the Defendant may wage 
his Law. As in Debt for Money borrowed % Detinue 
t>f a Horfe, or other pcrfonal 
Thing J in Debt for Rent re- 
fervcd upon a Leafe for Years 
^ Of a Slock bf Sheep, or the 
like ; but hot in Debt upon a 
Leafe ^ of Land, altho* it be of 
Land ftored v(rith Beads, that is 
td fay, the Defertdant fliall not 
^agc his Liw for the Rent due 
ft>r the BeaftS, for all is but one 
ihtite Gohtrift, not in DetinUe 
* of a Chatter which concerns 
Land, nor irt ah * Aftioh upon 


PX£ROOATIV£« 

None ihall wage his Law a* 
gainft the King, 50 Ed, 5. a 
Bro. Ley 73. And therefore in 
Attachment upon a Prohibition^ 
the Party /hall not wage his Law 
that he hath not followed con- 
trary to the King's Prohibition, 
for the King is in a manner Par- 
ty to the Contempt, 24 £d. }« 
39. Bro. Ley, 88. 56. 18 Ed.3. 
4> And where Debt upon a Sim- 
ple Contra^ is forfeited to the 
King by Outlawry, or the like, 
the Party ihall not have his Law, 
Cro, Car. 187. 4 Co. 95. b. 
Moor 106. Neither in a Quo 
minus in the Exchequer brought 
by the King's Debtor againft one 
- ^ f o • ' ^^^^ " indebted to him in a Sim- 

the Cafe, or Wpon a MatUte. pU contra^, fKall the Defendant- 

there have his Law, for the Be- 
nefit of the King, altho* in fuch 
Action he is not the fole and im- 
mediate Party » 32 H. 6. z\. 
% H. 5. Fitz. Ley 66. 10. Ed. 3. 
^3. b. 10 H. 7^ 6. 35 H. 8« 
Bro. Ley 102. Co. Litt. 295. a. 
4 Co. 95. b. 9 Co. 88. a, Godb, 
391. 

Detinue, and Count ^of Bailment by Deed, yet the 
Defendant may wage his Law, for the Detinue is the 
Caufe of the Aftion, which may be difchai^ed by 
Matter in Deed, as Redelivery of the Defendant, or the 


Altho' it ought to be without 
Deed, * for in Diebt upon the 
Sale of a Horfe for lo /, if the 
PliintifF have a Specialty there- 
of, h^ fhall eftopp the Defend- 
ant to wage his Law. Bur in ^ 


' The Writ de Plegiis acquietandis is grounded upon this Statute. 
* Dr. &Stud, lib. 1. cap. 8. z Inft. 45. Co. Litt. 295.8. ^ i H. 6. i. 
Bro Ley Gager 64. Note. 2 Rol. Abr. io8. E. pi. 5. "^ 9 Ed. 4. i. 
Bro. lb. 58, 4 H. 6. 17. b. z Rol. Abr. xo8. pi. 4. Dr. & St, lib. 
I. c. 8. Co. Litt. 295. a. ^ 44 Ed. 3,41. 14 H. 6^ 1. Bro. Ley 
61. 26 H. 6. 38. 2 Rol. Abr. 108. pi. i. 8 £d. 4. 3. 34 H. 8. 
Bro. Ley 97. Co. Litt. 29;. a. • 18 Ed. 4. ^3. b. & Bro. Ley 
Gag. 22. notwithftanding 48 Ed. 3. 6. 2 Ro. Abr. 108. G. pi. i, to 
the contrary. ^ 10 H. 7. r8. Bro.^ lb. 106. Co. Litt. 29*;, « 39 
H. 6. 35. Dy. 23. pL 143. , Co. Litt. 295. a. ^ 27 H. 8. 22. 
Bro. Ley Gager 3, 

taking 
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taking it back again by the Plaintiff. Laftly, it oui 
to be without the Privity of others ; ' as in Detinue,] 
Delivery by the Hands of another, the Defendant 
wage his Law, becaufe he fhall not anfwer to the 
livery, but to the Detinue. So in Debt \ upon a ( 
traft by the Hands of another ; but not in ^ a Writ 
Account upon Receipt by the Hands of another, 
there he Ihall anfwer to the Receipt. 

Now where a Man may wage his Law, in * ft 
Aftions his Executors fhall not be charged, that i^i 
fay, in " Debt upon a Sale of Goods to the Teftj 
the Executor fhall not be charged, altho* the F; 
hath a ♦ Tally infealcd thereof, for this is not any Si 
cialty ; nor in Debt, for Wages due by the Tefta^ 
upon a ** Retainer. Otherwife it is in fuch an Ad* 
brought by a ^ Labourer, for he is bound by the Stai 
to ferve, and in "^ Debt upon Arrearages of Accoi 
made by the Teflator before Auditors (who are Ju< 
of Record) or upon a ' Leafe for Years, tho' it 
without Deed. Same Law in an ' Aflion on the Cafe 
AJJutnp/it to pay a Sum of Money borrowed ; for 
none of the faid Cafes could the Teftator wage his Lai 
Statutes. 

Magna Charta, cap.. 28. None Jhall he admitted 
wage his LaWy without credible fVitnejfes. 

[b] 5 ^* 4' ^*P' ^' ^^ ^^^^ ^P^^ Arrearages of Acco\ 
before Auditors y the Jufiices fhall have power to examh 
Attornies or others^ and thereupon to admit or ouft h 

Law. 

^ i8 H. 8. 3. Bro. ib. i. 8 H. 6. 10. Bro. ib. 41. 21 H. 6. 

Bro. ib. 47. 32 H. 6. 1 2. 13 H. 7. 3. 33 H. 6. 8. b. 2 Rol. a1 

109. pi. 8. 1 10. pi. 6. Co. Litt. 295. a. * 18. H. 8. 3. Bro. ib.' 

2 Rol. Abr. 1 10. pi. 7. 34 Ed. 3. f . Ley 61. * Ibid. 18 H. 8. 

Bro. Ley I. 29 Ed. 3. 26. b. 36. 3oEd. 3. 19. 22H.6. 39. 13I 

7.3. 33 H. 6. 8. b. 2i£d. 4. 55.b. 2R0. Abr. 109. H. pi. i a 

pi. I. unlefs it be by the Hands of his Wife, &c. 15 Ed. 4 6. Bi 

. Ley 92. Co. Litr. 295. a. "* 9 Co. 87. b. Plowd. 182. Dy. 23.1 

144. I Rol. Abr. 924. pi. 4. Bro. Dette 188. "15 Ed. 4, 2J 

, * 25 Ed. 3. 40. Vaugh. 100. *> 4 H. 6. 19. b. 9 Co. 87. b. 88. M| 

698. P 1 1 H. 6. 48. b. Bro. Dette 188. 2 H. 4. 14. Bro. Dette 51 

I Ro. Abr. 924. pi. 7. Mo. 698. 9 Co. "8^. a. *i' 10 H. 6. Fitl 

Executors 21. i Ro. Abr. 924 P. pi. «. agrees. ' Bro. Execute 

33. » 9 Co. 87. Pinchon's Cafe. 

Wri( 
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• Writ of Detinue is upon detaining any thing 
>ledged or delivered to him or otherwife, which is call- 
id a Writ de Cattallis reddendis ; if it be for Charters, 
t is called a Writ de Chartis reddendis ". 

The Form is. Command A. that he render to B. 
jcods to the Value of lo /. (or one Chart er, or the like) 
which he unjuftly detains from him^ as he faith. ^ 

The Defendant (hall here have Garnifliment, that is 
:o fay, when it is alledged by the Defendant that it wa^ 
3pon a Bailment by the Plaintiff and another, or for 
inother upon condition "" ; as that if J. S. doth fuch a 
thing, the Goods fhall be delivered to him, if not, 
then they ftiall be delivered back to the Plaintiff (for al- 
tho* the Plaintiff alone deliver the Goods, and J. S. be 
a Stranger to it, yet J. S. is to have advantage of the 
Condition, and may have Writ of Detinue) then in 
fuch Cafe that other Perfon fhall be made to come in, 
to (hew whether by reafon of the faid Bailment which 
the Defendant fo alledges, and for the ^ Place, *" Con- 
dition, and ^ Matter of the Bailment, viz. who bailed 
it, &?r. (frem * which the Garnifhee may not vary, tho* 
the fame agree or difagree to the Declaration of the 
Plaintiff) he himfclf or the Plaintiff ought to have the 
Goods ; for ^ Garnifhment is only to afcertain whether 
the Condition, ^c. alledged by the Defendant be per- 
formed or not : And if the Goods were delivered upon 
other Condition than the Defendant alledged, the Gar- 
nifhee is not damaged, but the Defendant ; for the Gar- 
nifhee may recover them by Writ of Detinue, and the 
Defendant by his falfe Plea makes himfelf chargeable 
both to the Plaintiff and to the Garnifhee, But if the 
Defendant don't ^ affirm any certain Bailment for the 
Place, Condition, Matter, tfr. as if the Plaintiff de- 
clares upon Bailment on certain Conditions, i^c. and 
ihews what, and that he hath performed them, and the 
Defendant: prays Garnifhment generally, there the Gar- 
nifhee may vary from the Bailment alledged by thQ 
Plaintiff, for the Defendant hath not affirmed it. 

« OldN. B. 162. b. » OldN.B. 65. b. ^ 14. Ed, 

4. 2. *» 21. H. 6. 3 J. * 40 Ed. 3. 1 1. ^ 20 Ed. 4. 

13. * 40 Ed. 3. II. 4o£d. 3. II. < 21 H. 6. 3^ 

y a Writ 
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^ Writ of Account is for Account to be rendered d 
Things received to the Ufe of another i as if a Manb^ 
• made Bailiff of a Manor, 6fr. the Writ Ihall be againi 
him as Bailiff •, if he be made Receivor of his RentSi 
Debts, fcf r. then as Receivor ; and if he be both Bailifi 
and Receivor, then it (hall be againfl him as Bailiff and 

Receivor. 

prerogativ*. The Form is. Command A\ 

The King may have a Writ of ^j^j j ^t>I' r A 

Account againft Executors J fo that ht Tender to B. hts r€aj(m-\ 

may not any other, Plowd. 3x1 ^^/^ AcCOUflt fof the Time tH wbichl 
tc 1x2. n Co, 80. b, »ro. _ T» ' r ^1 'Mj^ j 

Prerop. ii6. Littler. §. 1*5. he was RecetvoT oj the Money tj 
p. vicU4AnBe, cap. 16. fed. ^i^^ ^^^ yj,/^ B. (or Bailiff of 

J. -qI*^' him the faid B. in N.) atJ^ 

*-^ unlefs be will do it^ and the aforefaidB. Jh all make ^ &c.! 
thenfummen^ &cc. 
Statutes. 
Marlbridge, caji. 2^. A Capias is given in a Writ ^/' 
Account agatnft Bailiffs^ if they have not Land hy which 
they may be difirained. ■ 

Weftminfter 2. cap. 1 1. Where a Man ajfigns Auditors 
to his Bailiff i)r Receivc^r^ and he is found in Arrear^ tk\ 
Auditors Jhall commit him to the next Gaoly and he Jhali 
he there in Irons ^ until be have agreed iti If he complak\ 
(being committed) that the Auditors will not allow him hit 
reafonahle Allowances^ and will find Sureties to he befort 
the B-arcns of the Exchequer y- be Jhall have a Writ t-o hait^ 
him ; and his Majler Jhall be warned to be there wifb ti 
Rolls' by which he made his Account 5 and if be be found 
Arrear before the Barons or Auditars that they 
affign^ hefhallbe committed to the Fleet. If be will mt^ 
render an Account^ Dijirefs fhall be returnable before tk 
Jujlices^ who fhall afjign Audit-ors^ and upon his heii^ 
found in Arrear^ they Jhall commit- him to Gaol as ahovti 
But upon Non eft inventus returned.^ Exigent fhaU ijjui 
until he be outlawed. 

Upon Efcape^ the Mafter fhall recover his T>nmalU\ 
againfl the Gaoler^ by Writ, of Debt. 

^ Writ de Rationabili parte Bonorum is for the- Wife ©fj 
Children to have their Parts of thq Goods of the de-j 

^ F. N.B. 1 16, p. 9 Ed. 4. 4oi b. i Rol. Abr. (F) pi: 4, 5» 
* F. N.B. 122. J, 

ccafed. 
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fed. The Form is. If A. who was the Wife (or Son^ 

Daughter) of B. pall rnake^ &c, then fummons &cc. C. 

D. Executors of the Teftament of the aforefaidB. that 
be J &c. to /hew wherefore^ whereas according ^ to the 

km which has hitherto obtained in the County, aforefaidy 

m aftir the D^ath of their Bufhands (or Children 
the Death of their Fathers^ who are not their 
ferj, nor were promoted in the Ufe of their Fathers) 
tbt to have a reafonable Fart of the Goods and Chattels 
ftheir /aid Hufbands (or Fathers) they the f aid Execu- 
fs unjuftly detain her reafonable Part^ to the Value of 
%L (f the Goods and Chattels which were of the afore^ 
iW fi, fometime her Hufband (or the like) and refufe to 
kder the fame to ber^ to the Damage of her the faid 
t &c. 

The Writs rehcarfe only the Cuftom of the Coan- 
ps, but ' yet it ltdm& that this was the Common Lavsr 
F the Land, 

In Cafe of Perfonal Charges^ 

Is ASiion of Covenant ^ and Ailion oti the Cafe upon 
iffutnpfit. 

Writ of Covenant, where the Covenant is not per- 
kmed. The Form i». Command A; that he keep the 
hienant between them mude^ concerning^ &c. And if be. 
Wi not do itf thenfummon^ &c.. [b] 

Anion on the Cafe upon Affumpfit lies for an Affump- 
Not performed. The Form is, If A. fi)all make you 
k»rtf, &c. then fummon^ &c. Wherefore whereas (reci- 
^g the whole Confideration, Affumpfit^ md the Breach 
Hereof, as the Cafe n.) 

C H A P.- XIII. 

I 

( 

Y W'rit of Error ^ Audita ^erela^ Attaint ^ and 

Difceit. 

Ljltherto have been altogether fpecified the Adions 
n which ferve meerly to draw fome niew Thing in 

^ Sec the Writ, Quare cam fecundaiti confotstodinem totius regni 
^ngliae adtatam & approbatam, adjudged good, 3Q Ed. 3- 26, 
Viic Cq. Liu. 176. b» 2 Ifift. ^3. con:ra. 

y 3 Suit. 
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Suit. Such as are to defeat a Thing that hath pafled i 
Suit before, are Writ of Error and Attaint, or Writ 
Difceit and Judita Sluerela. Whereof the Writ of 
ror and Audita ^erela are but Commiffions in th 
Nature. 

Writ of Error is to reverfe Error in the Judgment 
Execution ; for a Writ of Error lies in the giving 
Execution (as upon a Capias ad fatisfaciendutn award 
for Damages recovered in a real Adion) as well as int 
giving of Judgment ". 
Statutes. 

9 Rich. 2. cap. j. He in Reverfion /hall have Error 
Attaint upon Recovery againft Tenant for Life in a P 
cipe, and the Tenant for Life Jhall be reftored to t 
Mefne JJfues, epccept that be be of Covin with the Di 
mandant. 

32 H. 8. cap. 30. made perpetual 2 Ed 6. cap. j 
After VerdiSt in any Court of Record by twelve Men 
more. Judgment fhall not be ftaid nor reverfed for 
Mifpleading, Want of Colour, infufficient P^leading, Mif* 
continuance, Difcontinuance, tnifconveying of Procefs^ m{ 
\ III] J^^^^^S ^f ^^» Want of Warrant of Attorn^ for i 
Party againft wborH the Verdict faffes, or any other Fa 
or Negligence of the Parties, their Counfellors, or 
tornies. 

18 Eliz. cap. 14. After VerdiSl in any Court of 
cord by twelve Men or more. Judgment fhall not be / 
nor reverfed for Default in Form, or Want of Form (as 
falfe Latin, Variance from the Regifier, or other Deft 
in Form) in any Writ, original or judicial, Declaratl 
Bill, Plaint, Suit, or Demand, or for want of anyWi 
original, or judicial, or by reafon of any imperfe^ or in 
. fufficient Return of the Sheriff, or other Officer, or fa 
want of any Warrant of Attorney, or by reafon of a 
Fault in Procefs upon or after Aid Prier, or Voucher. 

23 Eliz. cap. 3. Mvery Writ of Covenant^ or oth 
Writ, whereupon any Fine fljatl be levied, the Return tben 
of, the Dedimus poteftatem, the Return thereof^ tl 
Concord, l^ote^ and Foot of fuch Fine, the ProclamationSi 

^ 16H.7, 6. b. 

ani 
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nd the Rtng^s Silver^ every Writ of Entry in the Poji^ 
r other fVrity whereupon any common Recovery Jhall be 
kfferedj the fFrits of Summons ad warrantizandum, and 
be Returns of the famCy and every Warrant of Attorney 
tay^ upon Requeji or EleSlion of any Man^ be inrolled ; 
vbich Inrollmentfhall be of as great force and Validity to 
\ll Purpofes^ as the fame being extant ought to be by Law. 
N'o Fine J Proclamation^ or Common Recovery^ Jhall be r^- 
^erfed by Writ of Error ^ forfalfe Latin^ Rafure^ Intefi^ 
iningy Mifentring of any Warrant of Attorney^ or of 
my Proclamation^ mifretuming^ or not returning of the 
Sheriff J or other want of Form in WbrdSy and not in 
Subjtance. 

See many Provifos^ and other good Matters in the fame 
Statute. 

3 H. 7. cap. 10. " T^he 'Defendant or tenant that fues 
a Writ of Error before Execution had, Jhall render Cojls 
and Damages upon the Judgment being affirmed^ upon Dif- 
continuance, or Nonfuit. 

Wcftminfter 2. cap. 31, Advantage Jhall be taken (viz. 
in a Writ of Ertor) of an Exception pleaded and difal- 
lowed, if any^of the Juftices feal a Bill of Exception. 

• In this Writ, if it be to rcverfc Error in the Judge- 
ment, he (hall have a Superfedeas for Execution to ftay L^ 
until the Error be difcuffcd, be it Matter apparent^. 
or Matter in Deed which is alledged for Error. But no 
Superfedeas (hail be had in Attaint ; for that which is 
found by the Oath of twelve Men fliall be intended 
true until it be reverfed, at leafl: it is as well ihtendable 
true, as falfe. Alfo * the Writ of Superfedeas may be 
made and conuined in the Writ of Error icfelf. 
Statute. 

3 Jac. I. cap. ^. ^ No Superfedeas JhaU be had in a 
Writ of Error to reverfe a Judgment in an Action of Debt ^ 
upon a Jingle Bond, or upon any Obligation with Condition 
to pay Money only, or for Rent, or upon any Contrast, fued 
atWeftminJler, except he who fues the fame he fir ft hound to 
the Party for whom Judgment is given, in double the Sum^ 

^ Confirmed by 19 H 7. c. 20. ' ° 1; H. 7. 22. b. « F. N. 
B. 23. d. ^ Made perpetual 16. and 17 Car. 2. c. 8. 

Y4 h3 
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hy Recognizance in the fame Court, to frofecute vm 
Effea, and to pay him, if the Judgment be affirmed, m 
Debt, Cojts, and Damages adjudged^ and which Jbailm 
awarded for Delay of Execution. 

Writ of Error Iball be always brought in the Kin^ 
Bench, not onJy where the Error is an *" inferior Coud 
of Record, as in a City or Town corporate, but alfo ii 
the * Common Pleas. And a Writ of Error (halll 
never be brought in the Common Pleas. But *" at the, 
Common Law, without the Aid of any Statute, tW 
Judges may amend, as well their Judgment, as any 
other Part of the Record in the fame Term ; for dur 
ring the. Term, the Record is in the Breaft of the Jut 
tices, and not in the Roll. 

* But Error in the King's Bench itfelf ftiall be re- 
verfcd in Parliament by the King and Lords of Parlia- 
ment : The Order of which is fiich \ the Pa^rty who is 
to fue it, ought to have a Bill indorfed by the King, 
and thereupon the Chancellor makes to him a Writ of 
Error, and then the Chief Juftice of the King's Bench 
ihall carry with him into Parliament, to the Lprds in 
the Inner Chamber of Parliament, the Writ of Error, 
and the Bill indorfed, and all the Rolls wherein arc 
contained the Pleas, and the Procefs where Error \\ 
fuppofed ; and there he Ihall leave the Tranfcript of thf 
whole Record and Procefs, i^c, and alfo the faid Wrir 
of Error with the Clerk of the Parliament, who Ihall 
have theCuftody thereof; aqd by the Lords only, not 
the Commonalty, a Steward Ihall be affigned, who 
with the Lords, by the Advice of the Juftices, Ihall 
proceed to amend the Errors. 
Statutes. 
[ill] 27 Eli z. cap. 8. ^ Error in the Kin fs Bench, in Deht^ 
Detinue, Covenant ^ Account, ASlion on the Cafe, Ejedlionc 
Firmae, or Trefpafsfirft lommenced there (where the King 
is not Party) may be reverfed, at the EleSion of the Par- 
ty, in the Exchequer Chamber, before the Juftice^ of tb$ 

« 14 H. 7. i.b. ^ F. N. B. 21.1. « Dyer 250. b, 

' 8 Co. 156. b. 157.8. Co. Litt. 260.3. Halc'sF. N. B. 21. i. 
^ I Ii. 7. 19. b. 4 Infl, 21. 72. Dyer 37*;. *» Vid« 4. Init. 72. 


OF LA W. 329 

t^mm4fniincb^andftuboftbe Barons as are of the Coify or 
$x of them at leaji : Other than for Errors concerning the 
furifdiHion of the Court of King's Bench^ or for want of 
Form in any Writy Return^ Plaint ^ Billy Declarationy or 
ptber Pleadingj ProcefSy Ferdiif, or Proceeding whatever. 
A d the Judgment being affirmed or reverfedy the Record 
0jall be retnanded back into the King^s Bench to award 
Execution thereon, ^he Party grieved with fucb Reverfalor 
.Affirmance fhall have a Writ of Error in Parliament^ as 
^pon a Judgment in the King^s Bench. 

3 1 Eliz. cap. I. Any three of the Juftices and Barons ^ 
if the full Number don^t comCy may receive ffrits of 
Error y award Procefsy and prefix Days for the Continue 
ance in the Writ of Error, 

By the Writ of Error the Record fhall be removed, 
for every * Writ of Error is a Certiorari in itfelf 5 and ^ 
then the Plaintiff fhall affign Error, which ** Aflignment 
is as a Declaration, and upon ^ that he fhall have a 
Scire facias y * until which, viz. that the Parties have 
Day by the Scire facias^ the Record fhall not be entered. 
^ The Writ (h^ll be direfted to the Jufliccs, before 
whom the Plea was holden. 

If ^ they will not certify the Record, he fhall have 

Alias y Pluriesy and upon that. Attachment for Contempt. 

If they ^ do not certify all the Recor(J, then he may al- 

Icdge Diminution, and pray a Writ to the fame Juftices 

who certified the Record before, to certify all the Record. . 

The Form of affigning Errors is. And the aforefaid 
A. as before faithy that in the Record and Procefs afore* 
Jaidy and alfo in the giving of Judgment of the Plaint 
aforefaidy there is manifefi Error in this (andfo affigns the 
Errors) and prays that the Judgment aforefaidy for thofo 
4ind other Errors which are in the Record and Procefs 
aforefaidy may be revokedy annulledy and wholly holden for 
ponSy and that he may be reftored to all Tubings which he % 
hath loft by reafan of that Judgment y &c. and that the 
Court here may proceed to the Examination of the Pre^ 
miffes^ &c. And the afdrefaid B. as bejore faithy that in 

» 12 Ed. 4. II. b. ^F. N. B. 20. e. *= 6Ed.4. «;. b. 

*• F.N.b. 20.e. i2Ed,4. ii.b. * F. N. B. 22. f. ^ See 

^hf Writ. 5 f. N. b. 22. g. 24. c. *> F. N. B. 25. a. 

the 
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the Record and Procefs aforefaid^ and alfo in the giving 
the Judgment aforefaidy there is no Err or ^ and prays 
rM that the Court here may proceed to the Examination oftl 
PremiJfeSy &c. and that the Judgment aforefaid may 
all Things be affirmed. 

* Writ of Attaint lies, where the Jury give a fal 
Verdidl) for him againft whom it is given, to inqui 
thereof to the intent that the Judgment given the 
upon may be revcrfcd, and the* Party reftored to 
that he hath loft, that is to fay, if he be Defendant, 
his Damages and other Thing whatfoever, if he 
Plaintiff, to his Title, Aftion, 6ff. for Attaint does m 
lie until Judgment given j and if * the Writ of Attai 
bear date before Judgment, the Writ fliall abate. A 
it lies ** only upon a Verdidl by twelve ; for upon 
Lofs in a Writ of Right no Attaint lies, neither at 
Common Law, nor by any Statute, becaufe the Vers 
dift is given by more Jurors than twelve, viz. 
Grand Affize. Neither does Attaint lie in *" an Inquel 
of Office, as upon a Writ to inquire of Damages in 
Writ of Trefpafs, for there the Jury may be a Icifi 
Number than twelve. 

The Form is, If A* Jhall make^ &c. then fummon 2 
lawful Knights of the Vifne of N. that they be before 
(or before our Jufiices^ as the Cafe is) on the OSlave^ &c 
ready by Oath to recognize whether the Jurors by whom a 
certain Inquifition was lately taken before us (or the likcj" 
at fV. by our Writ^ &c. which was between B. and t 
aforefaid A. have made a falfe Oathy as the fame A. grii 
voufly complaining to us hath (hewed : And in the mM 
time J that you diligently inquire who were the Jurors ij 
whom that Inquifition was taken j and have them then i^ 
/^r^ i^j (or the like). And fummon, Szc. the aforefaid B: 
that he be then there to hear that Recognizance : Jid' 
bave^ &c. 

* 18 Ed. 4. 9. » ^ Aff. pi. 21. ^ Bro. Attaint. 42. Anfc 88. a. 
.- H. 4. 23. b. Bro, ib. 26. 1 Ro. Abr. 280. pi. 6. « 39 H. 6, '. 
? H. 4. 2. b. Fitz. Attaint. 13. Bro. Ehqueft. 9. 19H. 6. 8. 10 b, 
Fitz. Damages 24. Bro. Abridgm. 7. 21 Ed. 3. 57. 40 Aff. 23. Bro. 
Attaint. 79. 3 H.6. 29. b. Jbid. 105. Fitz. Attaint .63. \ Ro'* 
Abr. 280. pi. 5. Co. Litt. 355. b. zinft. 129. loCo. if9^>' 
II Co. 6.a. I Rol.Rep. 30. Vaugh. IC3, 

^ ^ ^ ^^ This 
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This IS to be brought in the Life of him for whom . 
le Verdift was given, and of fome of them who gave 
le Verdidt, wjiich we call the Petit-Jury -, for if either 
ic * Party himfelf, or all • the Petit-Jury^ or all of 
icm ' but one be dead, no Attaint lies. '\ 

And it lies only upon a Verdid in perfonal Aftions, 
ther than Trefpaffes ; for it feems that k Attaint was 
t the Common Law, becaufe Wejiminfter i. cap. 38, 
^eaks of Attaints without expreffing any Penalty, and 
4 Ed. 3. cap. 7. gives it in Plea real,- as well as per- 
onal •, fo that it lay before in Plea perfonal. Debt, Dc- 
inue. Covenant, and the like, but not in Trcfpafs, for 
t is given by Statute ; and the Reafon why it did not 
ie at the Common Law in Aftion of Trefpafs is, be- 
raufc then upon the Judgment reverfed, the King 
hould lofe his Fine ; and in Plea ^real of Land this did 
(lot lie at the Common Law, for fVeJtminfter i. cap. 38. 
gives it in fuch Cs>fe : And the Reafon was, becaufe* 
he that loft might have a Writ of Right. < 

The Jury herein (called the Grand-Jury) arc 24, 
who are to be warned the firft Day *. 

The Procefs againft the Party is Summons and Re- - -. 
fummons, as in Afllze of Mortdanceftor, Affize of Dar- l-^'3J 
rein Prefentment, and Juris utrum •, againft the Petit- 
Jury, Venire facias^ and Dijiringas ^. 

The Petit- Jury ought always to be prefent when the 
Grand- Jury is taken, otherwife it (hall never be taken ; 
which was a great Mifchief at the Common Law, for it 
might be that fome of them had nothing, and there- 
fore would never appear '. 

And the Petit- Jury may plead * in Bar of the At- 
taint, as by Releafe, Arbitrement, (^c. (for this ex- 
cufes their falfe Oath) but not in ^ Abatement of the 
Writ, as another Attaint pending, or, that the Demand-* 
ant hath nothing but jointly with J. S. not named in 

* Dyer 5. pi. i. 26 Aff. pi. 12. • 13 Ed. 4. b. ^ 34Air. pi. 6. 
26Aff. pi. 2. s Bro. Attaint. 42. 2 Jnft. 130. ^ 2 Inlh 130. 237. 
contra. *01dN. B. in. ^OldN. B. 112. ' 22 H. 6, 8. b.. 
* 35 H. 6. 30. ^ 19 AfT. pi. 15. Note here, 'tis a Rule, that the 
Petit- Jury can plead no Plea, but fuch as may txcufe them of their 
falfe Odth, as Finch does here intimate, i z H. 6. 6. Fitz. Attaint. 6u 
'65^ Kchffcy 130, a. and i Rol. Abr. sSj. O. pi. i. fame Rule. 
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the Writ ; or if a Feme bring an Attaint, to fay, tl 
Ibe is covert. 

' The Plaintiff in Attaint (hall not give more in 
dence, than he gave to the firft Jury; but the Defeni 
in Aflirmance of the firft Verdidl may \ 
Statutes. 

Weftminftcr i. cap. 38. Attaint is given in Plea of 
or of Freeholdy or of a ^bing which touches the Frea 

I Ed. 3. cap. 6. It fball he as well upon the Prh 
pal as upon Damages in a Writ of Trefpqfs^ al 
the Damages are not paid. 

28 Ed. 3. cap. 8. // fhall be granted as well upon^ 
Bill of Trefpafs^ as a Writ of Trefpafs^ without ba\ 
regard to the ^antity of the Damages. 

34 Ed. 3 • cap. 7. // fhall lie as well, in Plea real^ 
perfonaL 

9 Rich. 2. cap. 3. Error and Attaint fhall be for 
in Reverfion^ prefently upon Recovery, againji Tenant 
Life ; and Tenant for Life fhall be reft or ed to the ^e^ 
jJueSy if he was not of Covin with the Demandant. 

5 Ed. 3. cap. 6. oufts Effoign of the King's Si 
and Prote£lion. Five Days in the Tear fhall be given 
them. Nifi Priuh Jhall be in them. 

14 Ed. 2. cap. 2. de Vicccomiti et Viridi Cei 
Upon Default of the Petit-fury ^ or Nihil retttmed at 
Grand Difirefs^ the Jury fhall be taken. 

Vide 23 H. 8. cap. 3. made perpetual 13 Eliz. cap. 2^ 
The Forfeiture of the Petit-Jury^ where the Matter ami 
[b] eth to 40 /. and doth not concern Life^ and alfo where it 
under 40 /. and the whole Manner of Proceeding. 

Every Attaint fhall be fued in the King's Bencb^ 
Common Pleas. 

Nifi Prius may be upon the Diftrefs by the D(fcretie$ 
of the Juftices. 

The Petit' Juror may be by Attorney. 

' « Dy. 53. pi. 14. 129. pi. 65. 1 Rol. Abr. 285. P. pJ. i. Hob, 
227. Godb. 271. «* Dy. 53. pi. 14. agreed /^rC«r. But then tlK 
PiaintifFin the Attaint may have an Anfwer chereto, and difprove k 
as well as he can, bat he can't give other Evidence, nor inforce the 
fiift Evidence with more Matter ths^i was given and difclofed before. 
Dy, zi2, pi. 34. 
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XI H, 6. cap. 4. ^be Plaintiff floall recover his Da- 
€s and Cofts againji the Juror or Defendant who^ pleads 
(?/»/ Pleas in Delay. 

I^ow follow the Writ of Difceit and AuMta ^erela. 
i^STrit of Difceit (being of another Nature than the 
Writ of Difceit before) is to Defeat any thing which by 
=eafon of fome Falfity he hath loft in Judgment ; * as 
f in a Plea of Land, or in a Scire facias upon a Recog- 
lizance of Debt, the Sheriff return the Tenant orDefend- 
int fummoned, where he was not, by which he loft by De- 
fault 5 or if a Man ^ levy a Fine at the Common Law, or 
[ufFer a Recovery in the Common Pleas of Land in an- 
cient Demefne, the Lord fhall have a Writ of Difceit. 

And the Plaintiff Ihall here be rcftored to all that he 
loft, that is to fayi * if the Recovery was.in a ^are im^ 

rdit^ to the Damages, as well as to the Church, ^ if in 
Farmedonj then, to the Land, but not to Damages, 
for he did not lofe any Damages in the Formedon be- 
fore ; and * the Fine of the Land in ancient Demefne 
ihall be defeated. 

And this Writ is of the Nature of the firft Aftion, 
that is to fay, if it be upon a Lofs, or the like, it is a 
t real Afiion, and Summons and Severance lies in it ; 
for the Inheritance fiiall be recovered* Alfo if a Man ^ 
lofe Land by Default in a Practpe quod reddat^ and die, 
hts Heir ihatl have an Aftion of Difceit as well as the 
Father, and (halt have Reftitution ; fo. Ihall a Man ^ 
have againft the Heir of him who recovers. 

^ It may iffueout of the Common Pleas, if the Par- 
•ty wiH, as well as out of the Chancery, but then he fliall ' 
not recover the Land in cafe the Difceit is foiuid, but 
only Damages ; for the Freehold may not be recovered 
by Writ which iffues out of the Common Pleas, but it 
behooveth to fue a Writ original. 

If it be upojti Summons falfly returned in- Plea of 
Land, viz. where he was not fummoned, by which he 
loft the Land ac the Grand Cape neturnfed, the Trial \ 

• F. N. B. 97. c. d. Ante 26. b. . »» F. N. B. 98. a» « 33 
H. 6. 10. ^ 27 tJ. 6; 5. • 7 H. 4. 44. ^ 27 H. 6. 

5. «F.N.B. 98.g. «» F. N. B. 97. c. * 17 Ed 3. 

76. b. ''27H.6.5. 8H.6. 2. F. N.B. 97. c, 

fhall 
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fhall be by Examination of the Summoncrs and Vicv- 
ers ; and therefore it fhall be ^ brought during the LiT 
of ibme of them. And it " lies againft him who reco« 
vered before he hath Execution, in refpeft of the Mif- 
chief that might arife, if the Summoners and Viewos 
Ihould die. 
[114] Statutes. I 

2 Ed. 3. cap. 7. IVrit of Difceit is giveny as well in] 
Garnijhment of Plea of Land, as in Summons of Plea of] 
Land. 

The * Procefs is Venire Facias^ and upon that Judge- 
ment (hall be annulled if he do not come. 

Writ of Audita ^erela lies for him who is or ought 
to be in Execution, to relieve him upon good Matter 
of Difcharge, which he hath not any Means to plead. 
^ As if one who hath a Releafe be taken in Execution 
in a Court (as in the Common Pleas) by Writ out of 
another Court (as out of the Chancery) returnable into 
the Common Pleas upon a Recognizance or Condemv 
nation in the^Chancery (but if the Recognizance or Con- 
demnation had been in the Comtnon Pleas, then they! 
may avoid Procefs upon the Matter. ) V If Executioa 
be fued of a Recognizance by Fieri Facias j or Elegit \ 
(but not by Scire Facias j for then he hath Day to an- 
fwer, and therefore it is his Folly if he do not come in 
and plead the Matter that he hath in Difcharge, that is, 
where the Sheriff returns ^ him warned, otherwife if he 
returns that. he hath nothing -,) if a Releafe or Acquit- 
tance be made to him after the Scire Facias fued; if 
after Verdift and before Judgment they put themfelves 
upon Arbitrement", and th^.like. 

The Form is, The King to his Jujtices of the Bench 
greeting. From the grievous Complaint of J. we have 
received Information^ that whereas (the Plaintiff was 
bound in a Statute Merchant to the Defendant who re* 

1 22 H. 6. 47. F. N. B. 97. c. °» F. N. B. 97. c. * 8 H. 6. 2. 
^ 22 H. 6. 56. ^ 48 Ed. 3. 20. Bro. Aud. Querela 12, 1 Ro. Abr. 
306. pi. 3. Co. Litt. 290. b. 5. P. "^ F. N. B. 104. i. Kelwey 23. 
h. 24. Hob. 283. Cro. Eliz. 4. Cro. Jac. 507. 21 Ed. 3. 13.6. 
Fitz. Aud. Quer, 25. Bro. 18. 48 Ed. 3. 20. 27 Ed. 3. S2. b. i Rol. 
Abr. 306. C. pi. 2. & 5. Moor 433, Style 323. 4. 
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eaj^ed td bim^ or made a Vefeafance to him hy Indenture j 
\pii yet fued Execution contrary to the Releafe or Defea- 
UTZce) and becaufe he would not have the fame J. injured 
n this Behalf^ we command you.^ that having viewed the 
>tirer Part of the Indenture aforefaid^ and having called 
'before you the Parties aforefaidy and having heard their 
R^eafons thereupon^ you caufe further to he done in this 
Behalf y as of Rights and according to the Cujlom of our 
R^ealm of England ought to be done. 

The * Procefs where the Audita ^erela is fued before 
Execution, is Venire Facias and Dijiringas^ and \ upon 
Default after Appearance, and Plea pleaded, a Diftrin- 
ras to hear Judgment, for by fuch Default Judgment 
[hall go againft him. And here, viz. when the Audita 
Querela is fued before Execution «, he may have a 
Superfedeas upon good Matter of Difcharge fhewn in the 
Audita ^erela^ to ftay Execution for once upon finding 
Sureties. But fo he may not ^ if he be in Execution, 
and he ^ (hall only have one Superfedeas before Execu- 
tion, ^ altho* it be upon new Matter ; but if the Au- 
dita ^erela be * abated for Variance from the Record, 
or the like, there in another Audita ^erela he fhall 
have a fecond Superfedeas. 

. The Procefs after Execution is Scire Facias "*, as if 
he be taken by a Capias ad Satisfaciendum^ for there he 
is in Prifon ; otherwife it is, if he be not taken by a tut 
Capias^ but comes in gratis. And this Scire Facias is 
only for the more fpeedy Delivery of the Party who 
is in Prifon, for if the Procefs fliould be by Diftrefs 
rnfinite, perhaps the other will lofe Iflues, in' order to 
keep his Body in perpetual Prifon, 

^ 12 H. 4. 6, 15. Bro. Audita Querela, i^. 22 H. 6. 56. 
F, N. B. 104. u. *" 12 H. 4. ibid. 47 Ed. 3. i. « 17 

Ed. 3. 3. b. Dyer, 194. pi. 31. 297. pi. 25. ^ 11 

Rich. 2. F. Superfedeas, 14. ' 2 H. 7. 12. 21 H. 6. 34. b. 

^ 43 Ed. 3. 28. F. N. B. 104. Q. contra. * F. N. B. 104. r. 

• 22 H. 6. 56. 15 Ed. 45. 


CHAP. 


33ft 


THEtttIRD BOOK 

CHAR XIV. 
Of County Courts^ and Appeals there^ 
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H U S far have wc fpoken of the Courts at 

minftcr, being fuch as ferve to adminifter 

ftice throughout the Realm of England < Now 
thofe which are in every County, which fafhion tl 
felves in all Things after the Example of the 
Courts at Weftminfter, as the Parents from whom 
came, but that they do . not hold Plea by Writ 
ginal, nor have they Power to award the King's Wi 
but their Proccfs is by Precept^ and they hare riot 
fuch Terms as there are at Weftminfter ; and other Di 
rences there ^re, which fhall be noted in their Pla< 
In regard of this fpecial and diftinft Goyerrii 
every County is as one entire Body : So * that 
a Feoffment of Lands in many Towns in one O 
ty, Livery of Seizin made in one Parcel in dny 
the Towns, in the Name of all, fuffices for all 
Land in all the other Towns Within the fame Coui 
but upon a Feoffment of Land in divers Counties, 
behoveth to have Livery of Seizin made in each O 
ty. Alfo ^ an Exchange of Land, in the fame O 
ty, is good by Parol, but in divers Counties it 
be by Deed indented. A Man fhall take Notice 
his Peril of mariy Things done in the famfc Coi 
where he is, but not in another County ; as nor 
itanding an Adion of Debt agaanlt an Executor % 
itiay pay the Aflets that he hath, to ariy other 
fon, to whom the Teflator was indebted, before 
tice given him of fuch Aftion, where it is a 
menced in Another County, but not if it be broi 
in the fame County, for there the Executor (hall 
[115] Notice of the Aftion at his Peril. An Inqueft 

" aH. 7. I. 34H. 6. 49. » Litt. §. 61. 418. Perk. §• 226. 
^ Litt, §. 62, 63. Perk. §. 244. This is meant of a FreehoM or " 
heritance ; for if the Eftate in Exchange be but for Years, then 
Exchange is good without Deed, tho' the Lands exchanged lie in 
ferent Counties. But if the Exchange be of any Thing that Jies 
Grant* it muft be by Deed, of what Eflate foever the Exchange 
taken, and tho' ^\tiy ^Thing exchanged be in the fame Coar 
« 2 H. 4, 21. b. I Rol. Abr. 927 (T) pL 2. Fitz. Executors, 
Plowd. 279. Cfo. El. 793^ pi. 37. 2 Leon. 60. 
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tot take Notice of Things done in another County 5 
►Ut yet, inafmuch as all are under one general Go- 
^crntncht. Things done in feveral Counties, (hall be 
riqd by a Joinder of the Counties : Alfo the 
fury, which tries the principal Thing, may take No- 
ice of a Thing that is Acceflary, although it be in 
pother County •* -, as in an Aftion of Trelpafs, if the 
defendant pleads an Arbitrement in a foreign County, 
md Iffue be taken thereupon, and found for the Plain- 
ifF, the Jury Ihall there affefs Damages for the Tref- 
pafs done in the County where the Aftion is brought; 
b in Debt againfl: * an Executor, who pleads that he 
never was Executor^ nor ever adminijired as Execu* 
tor^ and fhews in Evidence a Gift made to him by 
the Teftator in his Life-time in another County, the 
Jury fliall find this on Pain of Attaint; fo of a Re- 
leafe pleaded, to be made in another County, in a 
Writ of Right. 

Thefe Courts, are the County-Court, and Court- 
Baron. 

Statutes. 

Merton, cap. 16.' Every Freeman may make Attorney 
to do his Suit at the Country Tithing^ Hundred^ Wapn^ 
take J or Lord^s Court. . 

The County- Court is the Court of the Sheriff for 
all the Inhabitants within the County; and the Suit 
there is Suit Real, for which a Man fhaU be amerced, 
jand not djftrained ^ 

For this Reafon, the Sheriff hath the * Cuftody of 
the County ; and hath Power to raife t the Pojfe Co- 
'mitatuSy that is, as many Men as he pleafes, to go 
with him to take Felons, or to execute the King's 
Writs, or the like, and ^ the Cuftody of all Gaols in 
the County belong to him, • 
Prerogative. 

The King makes the S^lerifF by his Letters Patent.' 

^ 21 H. 6. Ji. II H.4. 5J7.b. ' 13 H. 4. f. b. :&Rol Abr. 687. 
L. pi. 2. * 9 Ed. 4. 40. '4Cb. 33. 6C0. ii.b •4C0* 
33. a. 9 Co. 49. b. Co. Lilt. 168. a. Dalt. Sheriff, j« 6. 1 Inft. 
172. Bac. Elem. 114* « 3 H. ^. t. 2 Inrt. 193, 454- ^4 
Co« 34. a. 2 Rol. Abr. 75. T. Ra;rxn. 423, 468. 
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Statutes. 
8 Eliz. cap. 1 6. & 13 Eliz; cap, 22. Where 
Sheriff fcrved heretofore for maty Counties (tlpere namedl 
npw only one /ball ferve for Cjucb. 

Vide 9 Ed. 2. ' Stat. Dc Vicccom. Sheriffs JhaJl 
afftgned by the Chancellor^ Treafwrer^ the Barons of 
Exchequer^ and the Judges. 

Vide 14 Ed. 3. cap. 7. A new Sheriff Jball be 
chofen every Tear on the Morrow of AU Sculs \ 

Vide I Rich. 2. cap. 11. ^ He thai bath been Si 
riff for one Tear^ fhall not he chofen again for three Tt 
afterwards. 

The County Court is Kolden every Month ". 

Statutes.^ 
Vide Magna Charta, cap. 35. & 2 Ed. $• cap. 
No County Court fhall be holden but from Month 
Month. 
[b] Vide fi H. 7. cap. 15. No Sheriff fhall enter 
Plaint therCy except the Plaintiff be prefent in Perfe. 
or hy Attorney^ or "Deputy known to be of good Nam 
and find Pledges^ (Perfons known) to purfue his Plaim 
and fhall have but one Plaint far one ^refpaf^^ €r Cot 
trail. • 

Appeals" of Felony, Maihcm, Rapc» may be ft 
ill this Court by Bill befqrc the Sheriff, and fbmc 
the ^ Coroners. Which Coroners arechofen ^ there 
full County Court, by the Freeholders ** of the Coui 
ty : And for their Eleftion, is a Writ de Cpronatoi 
eligendo^ when any Coroner dies, or is difcharged 
his OfHce, to eled another in, his St;ead, aa4 fo 
iplcft.two or three, as th^re nee;deth : For in every Couj 
ty there are four Coroners, mpre or lefs, as the i 
1*5. Alfo there is another Writ de Coronatore .exonen 
do\ to difcharge him from his Office upon good Caufj 

^ ^ Confirmed 4. Ed. 3. cap. g. ^ Confirmed 93 H. 6. cap. 
* Confirmed %i H. 6. cap, 8. " zlnft. 71. " St. I 

Cor. 64. . « St. PI. Ccjr. (^5. a, p Yid^ Wcftm, i. 

cap. 10. by which it appears, that fo they were at.the Commoo 
£aw ; for there is no Statute before that which gave the Elec* 
tlon to the Commons. 2 Inft. 17c, ceo. 4 Iivft. 27U ^ F,| 

N.B. 153.I1. ' Ibid. • ^.^^ -^ I 
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he cannot attend to his Office for other Bufi- 
of the King in tHe fame County, or if he is in- 

or ^ged, or unfit, Cffr. which Writ flialJ be di- 
kd to the Coroner himfclf. And if he be difcharg- 
pr any fuch Caufe, and a Writ iifue to eled ano- 

!', the Caufe of his Difcjiarge ihall be rehearfed ia 
Wrif. 
Tpon Appeal fued there, * Sureties of profecuting 
Ihbe firft found to the Sheriff, 
phe Proceedings in fuch Appeals is, as in Appeals 
the King's Bench, viz. Capias^ Exigenty &c. 

Statute. 
jlVcftminfter i. cap. lo. "^Sheriffs Jball baveCoun* 
WoUs mtb the CoronerSy as well of Appeals as of 
p/^, of Attachment y or of other Things which belong 
%m Office. 

"foProcefs of Outlawry, is to be direfted to the 

in this Court \ which is an Exigent, and if he 

not appear, then Judgment goes againft him, to 

;out of the Prote£tion of the King and his Laws, 

wc call Outlawry. 
^Exigent, is a foiemn Demand at five feveral Coun- 
''^urts, the one immediately after the other, and 
fore no Allocato Comitatu * lies, if another, County 
^hoHcn between the Return of the Writ, and Prayer 

Procefs. 
the Exigent be retorned not fully ferved, with- 
any Default in the Plaintiff, (as ^ where the De- 
fnt after Demand at two County Courts renders 
'If in Court, and upon Mainprize found hath a 
rfdeasy and yet doth not appear at the Day ; but 
'wife * it is upoii a Super feaeas by another Perfon [ 1 1 6] 
^ hath the fame Name, or where * there are only 
•r County Courts between the Delivery of the Writ 
*he ShetifF, and the Day of the Return of the Writ, 
^it is the Folly of the PlaintiflF himfelf in the firft 

^Ibid. Note» this Caofe is not traverfable. 5 Co. 58. b# 
Ml. Cor. 64. » Flcta, lib. i. cap. 18. p!. 1. ^ St. 

jCor. 15; Vid. Fleta, lib. i. cap. 27. « 32 Ed. 3. Fitz. 

m<. 14. Vide infra. y 22 Ed. 3. 1 1. 2 H. H. P. C. 201. 
P^<J« 3. I. » 14 Ed. 3. Fiiz. Exigent, 17. 

Z 2 Cafe, 
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Cafe, that he did not put a Difference between 
Names, and in the fecond, that he took fuch 
Time, although ^ it be in the Huttings of Loi 
which are holden inccrtainly) upon fuch Returi 
fay, without any Default in the Plaintiff, if * he bi 
a new Writ of Exigent, (which he call an Exigeni 
Novo) before any other County holden (but not otl 
wife) he (hall have the Benefit of the firft Count! 
and therefore it is called an Exigent Allocato Comii 
or Allocaio Huftingo^ if it be in London, where 
Huttings are as the County Courts. 

The Form is, IVe command you^ that allowing ^ 
Counties (or three as the Cafe is) at which B, was 
ledj and did not appear^ (as you yourfelf returned to 
Juftices at fVeftminJler^ fuch a Day laft paft) you 
the faid B. to he further called at your County 
next to be holden^ and fo from County to County^ m 
&c. whereof you yourfelf heretofore returned to our 
Jtices at fViftminfier^ that the aforefaid B. cannot he fox 
nor hath any Things &c. 

Outlawry, is a Judgment to be out of the Protei 
of the King, and his Laws. 

This Judgment fhall be given by the Coroners; 
the fifth County j and when this, viz. the Outlawi 
with the Exigent is returned into the Common Pit 
or the like, out of which Court, the Exigent was 
warded, then the Outlawry is good, and "may be pl< 
ed in Difability of his Perfon, or the like, but 
before, although the Record of the Coroner is (h, 
to the Court ; yet this certified by the Sheriff u| 
a Tejlatum^ is fufficient * for the King, but not for 
, Party. And this * Return ought to be by the S, 
riff, for a Return by the Coroners, is not a fuflBci 
Record -to make the Party to be outlawed, but it\ 
be molefted by Rcafon thereof, and his Goods takd 
he Ihall have a Writ of Reftitution ; for f althoufl 

»» 17 Ed. 3. 43. b. 2 H. H. P. C. 202. c 22 Ed. 3. i 

2 H. H. P. C. 201. * 28 Aff. pK 49. Dyer, 2Z 

pi. 24. 38 Ed. 3r. 13. Co. Litt. 128. b. 288. b. Dd 
Pla. 307, 396. 2 H. H. P. C. 206, e Dyer, 217. dJ 

• Bac- EleiK. 138. 2 H. H, P. C. 206. f 4 Inft. 266. ' 
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Joroncr gives the Judgment, yet the Sheriff hath 
Record and bis Exigent, which is his Warrant to 
laim it, and the Coroner hach only a Remem- 
ice. And the t Certiorari to the Coroner to certify 
Outlawry, ferves for the King to haften the Shc- 
who is wont to be lack in returning of Outlawries, 
\ to caufe him to be amerced for his Falfity and 
cealment. 

bdawry ' difables a Man to fue any Action, 
low, as to all thefe Matters before the County 

E: is a Court of Record *, for a Certiorari lies to 
oroners, to certify the Record of the Outlawry, 
Capias and Exigent lies in Appeal by Bill fued ro 
PC the Coroners and the Sheriff; and it feems that 
Ut of Error lies, and not Falfe Judgment, upon 
in the Appeal. 

CHAP. XV. 

^ Of Suits in the County Court by Plaint. 

iEFORE*; the Sheriff alone, without the Coro- 
I ncrs. Pleas are holden, by way of Plaint, of Fer- 
p Afiions, which are to recover any Sum under 
^ as Trcfpafs, Debt, Detinue, Covenant, Affump- 

or the like ; but not Replevin *, or Account, al- 
h the Sum be fo fmall ; for they are not to re- 
er any Sum, but the one is to have the Goods 
be delivered, the other is to render an AccQun(. 

Trcfpafs, or the like ^ does not lie here of Da- 
above 40 s. but a Superfedeas lies to the Sheriff 
divers Plaints in the County Court, each under 

• when all are one entire Debt of ^f 10. or upon 
i| Aftion of Covenant brought there to Damages 
pe 40 s. but " no Force (hall be there fuppofed, 

then a Superjedeas lies, in which the Writ (hall 

Dyer, 223. pi, 24. 2 H. H. P. C. ^06. ^ Littlct. 

97. 8 St. PI. Cor. 64, , ^ Bac. Eleis. 

* I^ycr, 246. a. ^ z Inft. 311. 4 Inft. 

\ * 2 Inft. 3 u. "* 2 Inft, 311. 4 Inft. 266. F. 

Z 3 %» 
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fay, that Plea of Trcfpafs ^^ar^ Viet Armis^ fli^ 
be holden in an inferior Court, but only before the 
or other Juflices by his Command. 

The Court, being the Court of the Shcriflf, is 
a Court Baron, to which ail the Inhabitants 
the County owe Suit, by reafon of their Refiance. 
therefore there the Suit, is called Suit Real, to wl 
Man ihall be amerced, not diftrained, as he ifaall 
Suit Service J. 
Statute. 

Marlbridge, cap. 21. the Sheriff may make R 
}y Plaint \ 

The Officer is a Bailiff. 

The Procefs is Summons, Attachment, and Di 
which is good, although it be by Parol, inafmu 
the Trial there is always per PaiSj and not fay R 
for all is but Matter in Fad. 
£117] The Suitors are the Judges, not the Sheriff, 
is but a Minifter '. 

The Trial is by Wager of Law, yet by Prefcri 
it may be by Jury, which is againft the common 
and Order of it \ 

The Execution is by Diftrefs only, and im 
ing until SatisfaAion be made ; for they have no 
to fell or to deliver the Diftrefs to the Party 5 an 
Execution by Body lies there '• 

If any Thing • which concerns the Freehold o 
in Queftion, in a Plaint of Trefpafs, or the fike,. 
-Court fliall not proceed ; as where the Defendant a 
for Damage Feafant, and the Plaintiff juftifies for 
mon of Pafture : Bat Suit by Writ * in the C 
Court fhall proceed. And therefore, in fuch 
upon Plaint in the County Court, the Party hath 
Remedy but a Writ of Trefpafs Vicontiel : And 
this the Sheriff may determine the Iffue, although 
Freehold come in Debate. 


for! 


t Poft. I2J. a. Old Tenures ad. V. Suif-Scrvice and Sn't-l 
* Without Wjit J cont. it was at the Common Law,. Jyy. 246. 
H. 6. 49. P 4 Inft. 266. 6 Co. II. b. 8 Co. 60. b. i 
171. Poft. 123. b. 9 2 Inft. 143. » 4 H. 6. 17. 22 

pl. 72. • Bro. Jurif. 98. y^H, 8. 51. b. Poft. 120. h.\ 
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Upon Falfe Judgment given ° in this Court, he thaft 
IS grieved may have a Writ to remove it, which re- 
quireth (he Sheriff to record it, and to have it in the 
Bench : And the Writ fhall fay, " Whereof the afore- 
/aid A. (the Pldhitiff) complains that falfe Judgment hath 
been done to him in the fame County^* Whence this iia 
called a Writ of Falfe Judgment. 
Statutes. 

Vide Marlbridge, cap. 20. None fhall hold Plea of 
Falfe Judgment^ but the King. 

X Ed. 3. cap. 4. A Man fhall herein ha^e Averment^ 
that the Record is fftberwife than is certified^ and it fhall be 
tried by the Country. 

C H A P. XVI. [b] 

Of JuflicieSi or Vicontiel Writs. 

PLEAS in the County Court are fometimcs holden 
by the King's Writ out of the Chancery, which 
is called Jufticies^ or by Writ Vicontiel^ bccaufe it gives 
Power to the Sheriff to hold Plea in his County Court, 
which in effeft is but a Commiffion % and is not re- 
turnable, but fhall be determined there. And in them 
the fame Courfe and Proceeding Ihall be holden as 
in Writs Original of another Nature in the King's 
Courts at Weftminfter •, that is to fay, ** if it be Debt, 
Account, or the like, the Procefs fhall be Summons, 
Attachment, and Diflrcfs ; if Trefpafs, Attachment and 
Diftrefs ; but not "" Capias in any Cafe, neither in Pro- 
cefs, nor in Execution, for this lies only in a Court 
of Record. Alfo many Adions of one Nature may 
be joined in one Juflicics with feveral Precepts ; and 
the Sheriff fhall hear and determine them by Enqueft, 
according to the order of the Common Law ^. 

But this Juflicies, doth not alter the Nature of the 
Court; for the Suitors • are the Judges, the Pleas are 

« F. N. B. 18. a. 4 Inft. 266. '• F. N.B. ^6. a. «» 2 H. 

4. 25. 34 H. 6. 49: Accords in Plaints in Courts Baron. * ^ Ii. 


6. 54. b. Poft. 120. b. ^ F. N. B. 86. a. « 6 Ed. 4. 3. 

15 H. 6. 5. 2 Iiift. 312. 4 Inft. 266. 6 Co. 1 x. b. Co. Lite 117. 
b. 118, 288. b« Z 4 no 


344 THE THIRD BOOK 

not of Record, althp^it be by Writ, Writ of Fa 
Judgment lies, tff. 

And chefe Writs conomence with A. bath eomplai\ 
40 usy tbaty &c. 

Such Jufticics are, fometimes to have the Plea to 
holden before the Sberiflf alone, fometimes before 
Sheriff with the Coroners. 

Before the Sheriff alone, are thefe following, 

1. ^ 4llize of Petit Nufance^ when a Mill, or the li 
(all comprehended in the Verfe which follows) is raifi 
to the Nufance of any one. 

Fab 9 fur , porta J domuSj Vir , gur , mol 
wurusj ovile^ 
r fil ^' f^^^ • tradantur hac Viacom tibus. 
*- The Form is, as in Aflizes of Nufance above. 

bath complained unto usj tbat B. batb unjuftly obfiruS* 
ed a certain Gulf in N. to the Nufance^ &c. in the fa, 
ffown^ &c. and therefore we command you^ that you he< 
that Plaint J and afterwards caufe Juftice to be done tbert 
upoHj tbat we may hear no more Clamour thereupon ft 
* v>ant of Juflice. 

Statute. I 

6 Rich. 2. cap. 3. ^he Party ^ if htwilly fball bav$ 

an Afjize Vicontiel before the Juftices of the one Bench 

or the other 9 or before the Juftices of Affize. I 

2. Admpafurement of Bower ^ by the Heir, when hit I 
Guardian, or himfelf in his Nonage, hath endowed the ' 
Wife of his Anceftor of more than (he ought to have ; ' 
but by this Writ, (he (hall not have Land de Novo- 
afligned her in Dower, but fo much Land only fhali 
be taken of her, as exceeds the third Part, which (he '\% 
to have in Dower «. 

The Form is, A. • the Son and Heir of B. batb com" 
plained ^nto usy that C. %joho was the Wife of the afore- 
(aid B. hath for her Dower more of the Freehold which 
was the aforef(2id J5V, fometime her Hufband in N. than 
fife ought to have, and than belongs to her to baroe : 
And therefore we command yoUy tbat Juftfy and without 

£ F. N. B. 184. b. 4 Inft. 266. « F. N. B. 148. ^. 

_• delayj 
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delay ^ you caufe that Bower to be admeajured^ fo that 
the aforefaid C. may not have more for Dower of the 
Inheritance of the uforefaid A. than Jhe ought to have^ 
and than belongs to her to bave^ according to her rea-^ 
/enable Dower ; and let the aforefaid A. have of thdt 
Dower that which he ought to have^ and belongs to him to 
have, that we may hear no more Clamour ^ &c. Wit-- 
nep^ &c. 

3. Admeafurement of Pafture for one Commoner, 
when another Commoner hath put in more Beafts into 
the Common than he ought, be the Common Appen* 
dant, or Appurtenant, fo that it be to a certain Num- 
ber \ 

The Form is, A. hath complained unto us^ that B. 
and p. his Wife have unjufily furcharged his Common 
of Paflure in N. fo that they have in it more Beajis and 
Cattle than they ought to have^ and belongs to them to 
have^ according to their Freeholdy which they have in 
the fame Town ; and that the aforefaid A. may have 
in that Pafture^ fo many Beajis and Cattle as be ought 
to have^ and belongs to him to have^ that we may hear 
no more Clamour^ 6fr. 

And here all the Commoners fhall be admeafured, 
as well thofc who have hot furcharged, as thofe who 
have, and alfo the Plaintiff himfelf. But this Writ 
Jieth not, neither for the Lord againft his Tenants who 
furcharge, (for he may diftrain the Surplufage for Da- 
mage Feafant, and, as fome fay, may have an Affize, 
for it is a Disturbance of the Profit of his Soil) nor for 
the Tenant againft his Lord who furcharges, for thp 
Tenant Ihall have an Affize of Common. 
Statutes. 
Weftminfter 2.. cap. 7. ^ Guardian fhall have Ad- 
meafurement of Dower ; and alfo the Heir at full Age^ 
if the Guardian brings it and purfues it faintly. 

^ F. N B. 125. c. ^ This is intended where the Heir 

within Age, before the Guardian enters into the Land, affigns to 
the Wife more Dower than ihe ought to have, F, N. B, 
148. U 

Jn 
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tn Admafitrtfhmt sf Dower and Pafiicre^ Procefs afiei 
Grand Diftrefs^ Jhall be Froclamatim two County-DajSy 
and for Default Admeafttrement. 

Vide Wcftminftcr 2. cap. 8. A Writ defecundajk- 
peroneratione fball iffiu^ where after Admeafurement k 
furcbarges : And it fhall be judicial^ if the Admeajkn- 
ment was before the JuJHces^ or otherwife Original, 

4; Nativo habendoy for the Lord, when his Villain, 
in whom he hath an Eftate of Inheritance, flies from 
iiim, but not if he hath an Eftate for Life, or Years, 
only in him, becaufe this Writ is in it's Nature a 
Writ of Right, to recover the Inheritance he hath in 
the Villain \ 

The Form is, fFe command you^ tbatjuftfyy and with- 
eui delay, you caufe A. of B. to have C. his Villain and 
Fugitive, with all his Cattle and his whole Train, wberefoever 
he Jhall be found in your Bailiwick^ unlefs he fhall befouni 
in our Demefne, who fled from his Land, * within 60 Tears 
now laji paft ', and we prohibit, upon our Forfeiture, that 
no one unjufily detain him. 

Summons and Severance does not lie here "", and this 
is in favor em Ubertatis. 

If the Defendant plead ""that he is free, the She- 
riff (hall not proceed ; and for this Caufe the Plain* 
tiff ^ Ihall have a Writ de Libertate probanda to the 
Sheriff, to adjourn the Plea before the Juftices in Eyre; 
and therefore this ought to be brought before any 
Pone delivered by the Lord to the Sheriff, to remove 
the Plea ^ •, and this is a Superfedeas to the Lord, that 
he fhall not proceed until the Day of Adjournment, 
nor fhall feize the Villain^ until the Plea be difcufled. 

The Form is, A. and B. her Sijier have fhewed unto 
us, that whereas ihiy are free Women, and ready to 
prove their Liberty^ F. claiming them to be his Niefes 
unjufily vexes them \ and therefore we command you, that 
[1 19](^ /i&^ aforefaid A. and B. Jhall make you fecure, touch* 
ing the proving their Liberty ^ then put that Plea before 

'^ F. N. B. 7y. a. ' Before 32 H. 8. cap, 2. the Time of 

Limitation was, " After .the, CoronatioD of the Lord Henry, Son 
of King John." « Old N. B. 46. " F, N. B, 77. c. 

• F. N. B. 7 J. U P Old N. B. 46. 
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^ Mr Juftkis at the firft Affizes^ when tb€y Jhall come intd 

I tboje Parts J hecaufe Proof of this kind belongeth not ta 
you to take ; and in the mean time^ caufe the faid A. 

I nnd B. to have Peace thereupon^ and tell the aforefaii 

\' F. that he may be then there, if he will, to prof ecu te his 

^ Pka thereof agdnft the afarefuid A. and B. and have 
there this fVrit. fVitnefs^ &c. 

I Statute. 

25 Ed. 3. cap. 18. ^be Lord may feize the Body of 

, the Villain, notwitbftanding the Writ of Liber tote proban- 
da be depending. 

I 5. RatiomMlibus Divijis, for the Lord, upon whofe 
Land or Wafte another Lord, whofe Seigniory is ad- 
joining in another Town, hath by Uttle and little en- 

I croached within Time of Memory until now, againft 
the Lord who fo encroaches. But if the Encroach- 

[ inent was all at one Time, be it now, or a long Time 

i before, there an Allize of Novel DifTeizin lies, and not 

\ this Writ \ 

The Form is. We command you, thatjufily and with* 

\ out delay, you caufe re$fonable Bounds to be fel between 
the Land of A. of B* in C. and the Land of D. of 

. £. inF. as there ought, and have beenufedto be, where* 
upon, he, the faid A. complains, that the aforefaid D. 
draws more thereof to his Fee than belongs to him to have^ 

, that we may hear no more;, &c. 

6. Homine replegiando, for him that is wrongfully 
impfifoned, or detained in Prifon 5 as if he is bailable, ^ 

I or if he be claimed as a Villain, or as in Ward, where 
in Truth he is free, and out of Ward '. 

The Form is. We command you, that juftly and with- 
out delay, you caufe to be replevied B. C. and D. whom 
you yourfelf have taken, and doth keep taken^ as it is 
faid\ or whom D. and £• have taken, and do keep taken, 
^s it is faid, unlefs they were taken by the fpecial com- 
mand of us, or of our Chief Juftice, or for the Death 
of Man, or for our Foreft, or for any other Right, for 
which they may not be' replevied, according to the Cuftom 

* Old N. B. 73, 74. ' F. N. B. 66. e. 
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of England^ that we may hear no mote Clamouf thereol 
for want of Jujiice. 

y. Replevin^ for Goods or Chattels diftrained ' ; 
and ^ this, according to the Nature of the Plea, doth 
become a Plea Real or Perfonal j for upon a Claim 
of Property, it is Perfonal ; upon Avowry for Services, 
or Rent in Arrear, (^c. it is Real, and it is as ftrong 
as a Precipe quod reddaty inafmuch as it is to have a 
Return ; and therefore he (hall here have Aid ^fore any 
Plea pleaded, as in a Pradpe quod reddat. 

The Form is, ff^e command you ^ that jufity and with* 
cut delay y you caufe to be replevied to B. his Cattle (if 
they are live Cattle, and more than one Bead) his cer- 
tain Horfsy or his certain labouring Beaft^ or his Ox % (if 
betakes bat oneBeaft) his Goods and Chat ties j (if a Man 
takes a dead Chattel) and in the Count the PlaintifFoQght 
to declare of divers Things, and if he take but one Thing, 
which is a dead Chattel, then the Writ is, his certain Net, 
or tf certain Swarm of his Bees, or a certain iron of bis 
Mill^ which D. took and unjujlly detains^ as it is faid ; 
and afterwards thereupon caufe him juftly to be removed, 
that we may hear no more Clamour thereupon^ for want of 
Juftice. 

Statutes. 

Vide Weftminfter 2. cap. 2. ^he Sheriff, before De- 
liverance, fhall take Pledges of making the Return of the 
Beafts, as well as of profecuting. 

Where upon Defatdt of the Plaintiff, he might have Re- 
plevin infinitely at the Common Law, now in a Writ pf 
Retorno habendo to the Defendant^ it fhall be inferted, 
that the Sheriff fhall not deliver them without Writ ^ 
in which mention fhall be made of the Judgment which 
the Jujiices have given. And if the Plaintiff bring fucb 
Writ, and make Default, or that otherwife the Return 
he adjudged to the Defendant, it Iball be irrreplevi- 
fable. 

Vide I & 2 P. & M. cap. 12. Every Sheriff Jhall 
make fot^r Deputies to make Replevins. 

• F. N. B. 68. d. 2 Inft. 312. * 4 H. 6. 30. b. 

» Plowd. 229. ▼ Which \a intended of a Jadioial Writ of 

ifcond Deiiv^rancet 
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21 H. 8. cap. 19. The Avowry^ Ccnufance^ or Jufti- 
Ication (where the Lord diftrains) may be upon the Land^ 
md not upon the Perfon^ as in a Rent-Charge. 
. The Defendants Jball tecoroer Cofts and Damages^ if the 
Matter be found for them^ or the Plaintiff be Nonfuit^ 
\r otberwife barred. 

Every other Mattef fiall be as before 5 Pleas of Dif 
:Iaimer only excepted. 

Here, that is to fay, in Replevin fued in the County 
Court, if the Goods are efloigned, fo that at the Suit of 
the Tenant they cannot be reftored (as being chafed to a 
Fortrefs, or Caftle, or out of the County, ^c. by which 
the Sheriff, upon the Pluries^ returns that they are 
efloigned) Procefs of Withernam (hall iffue ; which is 
for the Plaintiff to have the Goods of the other, until 
his own be reftored *• 

The Form is, The King to ibe Sheriffs &c. Whereas 
we have many Times commanded yoUy tbatjuftlyy &c. to 

A. his Cattle^ which B. &c. or fignify the Caufe^ &c, 
wherefore you would not^ or could not^ execute our Com^ 
mands matey Times direSled to you tbereupony and you have 
fignified to us^ that after the aforefaid B. took the Cattle^ 
^ the aforefaid A. and in your County ^ he drove them from 
the County aforefaid, into the County of B. v^herefore you 
could not replevy them to the fame A. We being willing 

to oppofe the Malice of him thefaid B. in this Behalf com- r ^ 20] 
mnd yiu^ that you take the Cattle of the aforefaid 

B. in your Bailiwick in Withernam, and difirain them until 
you can replevy to the fame A. his Cattle aforefaid, accord-- 
ing to the Law and Cufiom of our Kingdom, according t§ 
the Tenor of our Commands aforefaid before to you, &c. 

Statute. 
, Vide Weft minfter i. cap. 17. The Sheriff , m^ take 
the Power of the County, and abate the Cajtle, or For^ 
trefs, where the Beajls are, if he that took them will not 
^e Deliverance. 

Upon the Pluries not ferved, the Power of the She- 
riff is determined, and the Parties (hall plead in Bank. 
So if the Defendant claims Property. For which Rea- 
son, the Plaintiff may have a Writ de Proprietate pro- 

* F. N. B. 7.3. c, 

banda 
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ianJa U> the Sheriff*, to enquire to whom tbePro]^ 
belongs, viz. to the Plaintiff or Defendant. And chii 
is a W rit Judicial out of the King's Bench, or d 
mon Bench, when the Plea depends there ; or an Orii 
ginal out of Chancery ^ 

The Form is, The King to the Shiriffj &c. Wberti 
mat^ times^ &c. m it is faid^ ^Jignify thi Caufe^ &c.] 
wherefore^ &c. and for that the aforefaid B. avows ti 
Cattle af or if aid ta be bis ovon^ you. could not replevy tben^ 
to the aforefaid A. as ym have fignified to us ; we km 
unwilling that the fanu A, fbould. ht defrauded by fm\ 
falfe Avowry^ of hh Catik or of the Go^s afowefau 
whereby he may the lefs have them repkved to hiin^ 
they are his own^ according to the Law and Cu/tom oj 
iur Realm of England^ da command you^ that you- toH^ 
with you the Keepers of the Pleas of our Crown^ 
in the Pre fence of the aforefaid B. if he wiit be $^efent\ 
(wbom^ we would have ygu to advife hereupon befere^bani} 
dUigentiy enquire by the Oaths of good and lawful Atem 
cf your County^ by whom the ^ruth of the Matter mof^ 
he the better known^ whether thofe Cattle^ or the Good$ 
fo taken and detained^ be the aforefaid Ah or the afere* 
fftid B's. And if by that Jnque^j it mi^ appear to yoUf 
that the Cattle or Good^ aforefaid^ are the aforeftui A's^ 
then caufe them to be replevied to- the fajd A* according 
to the i'enor of our Commands bef^e to yoUr thereupon 
direffedi And neverthelefsj if the aforefaid A. fhail make 
you ficitre^ then attach the aforefaid B. fo that you- mof 
have him before uefuchaDay^ wherefoever^ &c. toon'' 
focer us of the Contempt done in this behalf and the 
aforefaid A. of the, Dank^ge^ which he hatb fufiained by 
Reafon of the Avowry ■ of the Cattle or Goods aforefaid^ 
or tbus^ by Reafon of tbe Claim aforefaid. And have^ 
&c. 

But if the Defendant doth not cUim Property, thc^ 
Ihall be delivered; and to do this, the Defendant ftttU 
find Sureties, which is, called Gager cf Deliverance ; 
and thereupon the Party fhall have a Writ to the Sheriff 

to make Deliverance. 

I 

y 2 H. 7. 6. F. N; B. 77. c. 31 Ed. 3, Fitz. Replevin 3 J. i 
Co« Lilt. 145. b. 
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TThe Form 183 "The King ta the Sheriffs &cc. "uihereas r^] 
kl. who was the Wife of R. C. in our Cmrt before us^ 
\;jas fmmqnedto anfvier L Q. of aPlea^ where fm Jhe 
iok three Cows of him the faid L every one of the Brice 
f 10 s. and them yet unji^ly detains againfi Gages and 
^hiig^Sy md the fatnp M. appearing before us in our faid 
.ourtj for a certain Reafon conSioined in her Jmwry^ 
\atb ofvow^d the jufi: taking of ibofe CowSj claiming na 
Property in the fame^ md the aforefaid L afferting in, our 
l^d Court y that the aforefai^ M» is feized of the Cows 
^crefaid^ bath prated that th( fame M may. gage De^ 
tp^ance of thofe Cows to him the faid L ana Jhe the 
affne M. in our Caurt gaging that Deliver ance^ found 
Sureties to wage the fam^ and bath not yet done ity as 
li^e have underfiood by the Suggeftion of the faid I. And 
hefaufe it is, not kttpwn zj^e^^ tbtSugg^ion ofJbtAaforer 
faid ly be true ornotj we command you^ that if the afore^ 
faid M. h^h not y^ delivered the Cows aforefaid to the 
(aid L then yft^ caufe thofe Cows to be delivered to him^ 
qxid attach the aforefaid M* fo that you may have her 
B^dy before us fncb a Day^ wherefoever^ &c. thereof /• 
e^fwer^ and (hew wherefore fhe would not m^ke JDd/r- 
©.^. thereof^ as Jhe heretofore gaged it, and to do and 
TMeive further wh^t our Court fball confider in this be-rt 
b(ilfi And have there this. Writ. Witnefs^ &c. 

Laftly, many of the Writs which were before, aa 
iirelJ for Real Things to be done, vix. the * Writ de 
Qonfuetudinibus iS ServitiiSy ^ SeSa ad Molendinum^ ^^od 
Per mitt at y ^ Curit^.Claudenda^ "" Writ of Mefne^ * Dower 
u^ejmhil habet ; as alfo Perfonal Aftions, as Writs of 
« 4»nnity^ •* Deht^ ' Detinuey ^ Account ^ ^ Covenant ^ "^ Tref 
fafsy Trefpafs *" upon the Cafe ** to any Sum whatever,. 
a0cl alfo p Right of Wardy may be fued in the Coun- 
ty by Juflicies before the Sheriff, as well as to be re- 
turnable in the Common Pleas. But ^ the Writs of 
Trefpafs Viconiieh fttall not be fuppofed to be with 

a F. H. B^. 151. b. 4 Inft. 266, ^ F. N. B. 123. z. 

« Ibid. 123. f. . •'Ibid. 127. g. « Ibid. 135. m. ' Ibid. 

148. b. 8 Ibid. 152. b. ^ Ibid. 119. g/ * Ibid. 138. b. 

,k Ibid. 117. c. » Ibid. 145. e. » Ibid. 86. g. » Ibid. 

%6. b. • Ibid. Z6, a. p Ibid. 139. f. *i Ibid. 8c. g. 
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Force ; but although ^ the Freehold come in queftioa 
upon a Writ of Trcfpafs, or the like,* iri the Count) 
Court, yet the Court Ihall not furceafe. Otherwife il 
IS in other Court Barons *. 

As no Force (hall be there fuppofed, therefore ' no 
Capias lies there, neither in Procefs, nor in Execution ;< 
but this lies in Courts of Record. 

Pleas holden by Writ in the County-Court, before 
the Sheriff with the Coroners, are, 

I. IVrit of Odh et ^Atia^ for him who is in Prifon 
for the Death of a Man, to have the Sheriff* with the 
Coroners, to enquire in full County, 6fr. by the Oath 
of lawful Men, whether he be arraigned, that is, ac- 
cufed of it by Malice, or be Guilty. And if it be 
found, . that he is not Guilty, he Ihall have a Writ to 
the Sheriff to bail him by twelve Perfons his Manu- 
captors. 
[i2i] The Form of the Writ de Odio et Atia is. We conh 
mand you^ that you take with you the Keepers of the 
Pleas of our Crown^ and in your full County y by the Oaths 
of good and lawful Men of the fame County^ by whom 
the Truthj &c. you enquire whether A. who is taken and 
detained in our Prifon of L. for the Death of W. of 
which he was accufed^ be accufed of that Death by Ha- 
♦ tred and Malice^ or becaufe that he is Guilty of the fame : 
And if it be by Hatred and Malice^ then by what 
Hatred and Malice^ and if he is not Guilty thereof ^ then 
who is Guilty of the fame. And the Inqueji thereupon 
fend to uSy without delay ^ difiinSlly and plainly^ under 
the Seals of them^ by whom it was taken^ as ym or 
be Jkall be willing to warrant it^ and this Writ ; un- 
lefs he has been indiiled^ or appealed before "our Jufti- 
cesy in the lafi Circuit in thofe Parts^ and for the fame is 
taken and imprifoned. 

' Ante 1 17. a. Bro. Jurifdia. 98. ia. H. 8. 15. b. • Vid, Poft. 
123. b. • 3 H. 6. 54. b. Ante. 117. b. * Note, Atia 

fignifies malicious Vexation, from the Greek Word Am, Damage, 
whereof Homer elegantly i'peaks in , Iliad, T. ll^erPa hk Swyarjf 

Statutes. 
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Statutts. 

Vide Magna Charta, cap. 26. This Writ Jball he 
ranted gratis. 

Vide Wcftminfter 1 . cap. i r . Such Inquefts Jhallfor 
y future be taken by honefi Men chofen by Oath^ where- 
f two at the leaft fball be Knights^ who are in no wife of 
&» to the Prifoners^ nor otherwife fufpicious. 
^ Vide Gloucefter, cap* 9. No Writ /hall ijfue for 
U future out of the Chancery for the Death of a Man^ 
i inquire if one Man killed another ^ or in ot%er manner 
Whout Felony \ but he fhall tarry in Prifon until the 
)oming of the Jujiices in Eyre^ or ^ujiices afftgned for 
hal Delivery^ and fhall put himfelf upon the Country 
\efore them of the good and ill. Arid if it he found by 
m Qountry^ that he did it in his own Defence^ or by 
idifadventure^ then fhall the Jufiices make it known unto 
\le King^ and the King fhall grant him his Pardon if he 
^eafes. 

Weftminftcr 2. cap. 29. Confirms the Writ de Odio 
\t Atia. 

\ Vide 28 Ed. 3. cap. 9. This Writ is maintained. 
\ 2. Writ of Recaption ""^ when he whofe Goods were 
Biftrained before for Rent, or Services (but not for Da- 
mage Feafant, for there, as often as he finds them on 
the Land, fo often* he may diftrain them, becaufe 
Icvery Time is a new Tort and a new Trefpafs) are a- 
gain diftrained for the fame Caufe, pending the Plea 
in the County Court. And this, although the firft 
Diftrefs was lawful,. and although the Rent or Ser- 
vice be again in Arrear, or not, for by the firft Dif- 
trefs he fhall have Return of the Things taken, until 
he be fatisfied of the whole. And in order to have 
this Writ of Recaption, it behoveth that the Goods 
diftrained be the Goods of the farce Party -, ^ for if 
the Lord diftrain firft the Beafts of his Tenants and 
afterwards of a Stranger, no Recaption lies, * but upon 
diftraining firft the Beafts of two Men, and afterwards 
of one of them, it lies for him whofe Beafts are laft 

"* F. N. B. 71. c. ^ F. N. B. 71. h. iz Ed. 2. pi. 13. 

*F. N.B. 71*1. 34 Ed. 2. 12. 
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diftrained. So to diftrain ^ Beafts, which a Man hath 
in common with another, and afterwards Beads which 
belong to himlelf alone. Alfo it bchovcth, that he 
\y\ who taketh the fecond Diftrefs, be the fame Perfon that 
firft diftrained ; * for if the Lord firft diftrain, and af- 
terwards his Servant or BailifF, this Writ doth not lie, 
although the BailiiF make Conufancc in the Right of 
the Lord ; for it may be, that the Lord hath not No- 
tice thereof, and the Party hath Remedy againfk the 
Bailiflf, viz. Aftion of Trefpafs; ^otherwife it is, if it 
be by his Commandment, or without his Command, 
if he afterwards agree to it, as if he join in Aid, &c. 
But this Writ does not lie after Nonfuit in Replevin, 
for there the Plea is not pending ; * but before Avow- 
ry made, it lies, for. the Plaintiff in Replevin may 
well count that the Defendant took them for thi 
fame Caufe, and this (hall make a good IfTue, where- 
of the Inqucft Ihall well enough take Notice by the 
Evidence of the Parties. And fuch Writ of Recap- 
lion lies alfo in the Common Pleas, if he be diftrained 
again by the fame Party, and for the fame Caufe, pend- 
ing the Suit before them. 

But upon Replevin fued by Plaint, or Writ in a 
Franchife, no Recaption lies, for the King (hall direft 
his Writ to none but the Sheriff. But if the Writ be re- 
moved before the Jufticcs by a Pone^ or Recordare^ there 
Recaption lies as well for Diftrefs bef re the Pom or Re- 
cordarey as afterwards "*. And in the Writ of Recaption, 
the Plaintiff (hall recover Damages for the fecond taking 
only, becaufe this is a Contempt againft the Law, for 
which the Defendant fhall make a Fine, if he be con- 
victed before the Juftices, or (hall be amerced, if the 
Conviftion be before the Sheriff*; but he fhall not 
recover any Damages for the taking, or detaining of 
the Beafls ; and therefore in this Writ, the Defendant 
fhall not make Avowry, as in Replevin, but only fhall 
juftify the taking, as in Aftion of Trefpafs ^ 

The Form of the Writ of Recaption (where the 
Plea is depending in the County before the Sheriff) 

y F. N. B. 72. e. * F. N. B. 7«- f. ^ F. N. B. 71. f. « F. N. 
1. 72. a. ^ F. N. B. 73. c. » F- N. B. 73; d. ^ F.'N. B. 72. b. 

3 is, 
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, y4. hath Jhewed unto us^ that whereas you had re-- 
^eyied to the fame A. without our ff^rit his Cattle., which 
. took and unjujily detained^ (or, that whereas he hatb 
tely brought to you our Writ of replevying td him bis 
2ttle^ 'which B. took and Unjuftly detained^ and you have 
'pi envied thofe Cattle to him the faid A.) and given him 
)ay until your next County^ and^ bad attached the nfore-^ 
lid B. to anfwer thereupon to the aforefaid A. he the 
lid B. after that Attachment.^ again took the Cattle of 
ye aforefaid A. upon the fame Occafion that he before 
^ok ihem^ and detains them as before. And hecaufe this 
^^j^Ji'% ^^d manifefily ^ againflr our Peace^ we command 
Wj that without delay y you caufe the Cattle of the afore-- 
lid A;, to he delivered^ until the chief Plea between them 
e determined. And if you fhall find that the aforefaid 
{. again took the Cattle of the aforefaid A. upon the 
2fne Oecajion that he before took them^ and detains them 
\s before^ then have the hody of the aforefaid B. before 
oUj and the Keepers ^ of the Pleas of our Crown at your 
text County. And if by your Bailiffs^ by whom the Cattle 
f the aforefaid A. where replevied^ and by other honefi 
md lawful Men of your County y he can be conviiled of 
ifecond taking for one and the fame Occafion^ therr^J-'^'^} 
^0 chaflife him the faid B. by Amercement, that that 
Chaftifement may make others afraid of offending in the 
Uke Cafe. 

Where the Plaint is removed out of the County 
before the Juftices by Recerdara or PonCy the Form is, 
(after Recital thereof, and of the Recaption, in Conr 
tempt, ^c.) And becaufe this is unjufi and manifefily 
againjt our Peace^ we command yoUy that if the afore-: 
faid A. fhall make you fecure^ &c. then put by Gages^ 
&c. the aforefaid B. that he be before our Jufiices afore" 
faidy to anfwer us cotfcerning the Contempt aforefaid, 
and to the aforefaid A. of the Trefpafs aforefaid. And 
baUy &c. 

I 

« Note, the Writ (hall be, " Againft our Peace, ahho* tgabft 
the Lord, but not Vi et Armis.** Vid. 9 H. 6* i. Fitz. Recap- 
tion, I. 

Aa2 CHAP. 
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CHAP. xvir. 

« * 

Of Writs winch are to remove Suits out of ti 

• County Court. 

ALL the Suits before the SheriflF in the Coiml 
Court, whether by Plaint, or Writ, may be re- 
itioved into the King's Bench, or Common Pleas, fc 
them to hold Plea, and therefore the Writs have 
Summons. And they are removed by the King's Wri 
out of Chancery to the Sheriff. For a * Recordari\ 
Pone^ or the like, are to no other intent, but to re-' 
move a Thing into the King*s Court, and are in Na- 
ture of a C^{iorari\ and upon the Removal, the Rt" 
cordare or Pone is determined, for the Plea fliall not 
be holden upon them, but upon the Plaint which li 
removed, and the firft Pledges Ihall ftand. And they*| 
are removed without fliewing any Caufe in the Writ,' 
if the Removal be at the Suit of the Plaintiff,* but if 
it be ^ the Suit of the Defendant, then not without 
fliewing Caufe. As in ^ a Recordare^ to remove a Plea 
in Replevin by Plaint, to fhew that the Defendant hath 
Avowed for Damage Feafant, and the Plaintiff juftifie 
by reafon of Common of Paflure, which is a Plea that 
concerns the Freehold, and therefore ought not to be 
without Writ. 

The * Suits by Plaint without Writ, (hall be re- 
moved by a Recordarej which rcquircth that the She- 
riff in full County record the Suit, and return it un- 
der the Seal df the SherifF, and by four Suitors of the 
fame Court, and alfofuiiimon the Defendant to be there 
f b] at the Day ; fo that this always prefixes a Day in Bank 
to the Parties. 

The Form is. We command you^ that in your full 
County y you caufe to he recorded the Plaint j which is in 
the fame County^ without our Writy between A. and B. 
ef the Cattle of him the faid A. taken and unjuftly de- 

• 3 H. 6. 34, ^ F. N. B. 4. b. 70. a. ,b; 125. f, ' 2 InfL 

3»2, 339» 369- *= F.N.B. 70. b. <» F.N. B. 70. b. 
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ained^ as it is faid^ and have that R^ord before our 
fujiices at Jifefiminfier fucb a Day, &c. under your Seal^ 
md under the Seals of four lawful Knights of the fame 
bounty ^ of them who were prefent at that Record^ and 
^efix the fame Hay to the Parties^ that they maybe 
ben there to proceed in that Plea^ as it fljall be juft. 
4nd have you there the Names of the aforefaid four 
K^nigbts^ and this Writ. fFttnefs, Sec. Let Execution 
>f this Writ be done^ if the aforefaid A. requires itj and 
ftberwife not. 

• Nothing fhall be removed but the Plaint, altho* 
:hcy were at Iflue. ^ Every Writ of Falfc Judgment, 
IS a Recordare in itfelf. 

The Suits by Writ fhall be removed into the Common 
Pleas by a Pone^ be it at the Suit of the Plaintiff, or De- 
fendant, Demandant, or Tenant. ' So » upon a Nativa 
habendo fued in the County Court, if the Defendant 
alledge • that he is free, the Lord is put to remove it 
by a Pone. 

The Pone^ where it is at thje. Suit of the Plaintiff 
in Replevin, commands (in the Writ) that the She- 
fifF fummon the Defendant that he be in Banky to an- 
fwer, ^c ^. 

But where it is at the Suit of the Defendant, it is 
but a Die ^erenti^ which is nothing but the prefixing 
of a Day to the Parties. 

The Form of the PoHe at the Suit of the Plain- 
tiflF is, At the Petition of the Plaintiffs put before our 
Jujiices at Wefiminfler^ (or before us wherefoever we 
fhall then be in England) fuch a Day^ the Plea which 
is in your County ^ by our Writ between A. and B. of 
the Cattle of him the faid A. taken and unjuftly detained^ 
as it is faidy and fummon by good Summoners the afore- 
faid B. that he be then there to anfwer to the aforefaid Ap 
thereupon. And have you there the Summoners and tbi^ 
Writ. 

The Form of the Pone^ at the Suit of the Defenr 
dant is. Put before our Jujlices at W^minjler fuch a 

• 3 H. 6. 30, b. F. N. B. 71. a. f F, N. B. 18. « F. 
N. B. 77. c. * laEd. 4 II. b. * 
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Day J the Plea which is in your County by eur Writ between 
A. and B. of the Cattle of him the faid A. tak^i and 
unJHftly detained, as it isfaid^ and tell the aforefiiid At. th^ 
he may be there^ vf he wtll^ ta prafeeute bis Plea tberenpe^ 
Ugaif^ the afore/aid B. Ar^ have you there tbi^ Writ 
and the other fVrit. fVitnefs^ &c. And U^aufi tht\ 
dforefaid B. toak the Cattle aforefyid within bis Fee^ for 
Cftfioms and Services due to him-, as it is/aid, if tke Caujt 
he trucy and the aforefaid B. requires itj let Execution ^ 
this fVrit be done^ and otberwife not. And .he may fliew 
many other Caufes. 

|-,23] CHAP. xvni. 

Of COURr-BARONS. 

THUS much of the County-Court : It follows to 
fpeak of Court-Barons. 

A Court-Baron is a Court of the Lord of a Manor; 
fo that "every Manor hath a Court-Baron ofComrnQn 
Right belonging to it. It is hoWen before his Steward. 

A Manor is Land in the Hands of a Lord, of whom 
many, ^ two at leaft, hold to do Suit at his Court there. 
For, for ^ Suit to Court a Man (hall be diftraine<i, not 
amerced, which proves this to b^ Suit-Service ; but 
lor Suit * real, which is to come to the Leet, or the like, 
he fhall be amerced, and not diftrained. Yet a • Te- 
nure to come to the Court- Leet or Hundred, and to do 
there any efpecial Service, as to be a Crier, fs?r. is a good 
Service, and not Suit real. And * every Suit-Service 
is intended to be to the Court of a Manor. But a ^ I 
Man may not at this Day make fuch a Manor, notwith- 
ftanding that he give Lands to many feverally in Tail, 
to hold of him by Service and Suit to Court ; for he 
may make a Tenure, but not a Court : For a Court 
may not be but by Continuance of Time whereof the 
Memory of Man runs not to the contrary. And this 
Court is moft properly called a Court- Baron. 

• 34 H. 6, 49, Owen 35. ^ 33 H. 8. Bro, Compriffc 31, Sait 
^ 17. *^ Old Tenures, tit. Suit-fervice. <* Ibid, ad verbuni. Ante 

116. b. « 12 H. 7. l^. b. <^«iE.d. 4. 25. K 33 H. 8. Bro, ' 
Comjv^ife 31. 35H. 8. Bro Tenure lo?. Co^Comp. Cppyh. fe£^. 31. 
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Statute, 
Vide Marlbridge cap. 9. If any Inheritance^ whereof 
hut one Suit is due, defcend unto many Heirs, he that bath the 
^Idcji Part /hall do the Suit^ and the others fball contribute. 
If there are many Feoffees of Inheritances^ whereof 
hut one Suit is duCj the Lord fball have hut that one^ and 
the Feoffees fball contribute. 

This •* Court (hall be holden no oftener than every 

tbree Weeks. But, fo that it be not oftener xhan from 

three Weeks to three Weeks, it may be kept as often as it 

pleafes the Lord. And ^ therefore a Tenure of J. S. fo do 

Suit at his Court of D. at Michaelmafs and at Eafter, 

ihall be intended at his Court-Baron ; for altho' the 

Court-Baron be commonly kept from three Weeks to 

three Weeks, yet Suit of this Court may be once, twice, or [b] 

three times in a Year, according as it is refervcd at firft. 

All the Proceeding herein is as in the County-Court, 

to the Example whereof it conforms itfelf, that is to 

fay. The PJeas are holden by Plaint ; The * Suitors are 

Judges, not the Steward ; the Trial ^ by Wager of 

Law 5 Execution *" only by Diftrefs. If any thing ^ 

v^hich touches the Freehold comes in queftion, the 

Court fhall not proceed ; and therefore *" if it be in a 

Plaint of Trefpafs, there is no Remedy for the Plaintiff, 

for a Man (hall not have a Writ of Trefpafs Vicontiel 

there, as he (ball have in the County- Court : Falfe 

Judgment lies there, and not Writ of Error, £s?r. 

Replevin ^ may be fued there, and alfo in the Hun- 
dred-Court, by Writ, as well as in the County-Court ; 
but they (hall never award Withernam. 

And the Pleas Ihall be removed by Recordare or 
Pone^ as in the County-Court. 

The ^ Recordare which ferves to remove the Suit by 

^ Bro. Leet 32. * 21 Ed. 4. 25. * 6 Ed, 4. 3. i Rol. Abr. 543. 
E. pi. 2. 12H. 7. 16. Co. Lite. 58. a, 4 Co. 26. b. 33. 1>. *» 12H. 
7. iB. b. * 22 Aff. pi. 72. Fitz, Execution no. Bro 80. 4H.6. 
17. b. Bro, Court-Baron 6. but ai^. made, for i( is ufual for Suit- 
ors affigned by the Steward to tax the Sums, and then to award a he- 
n>ari faaas, ^. if by Cuftoniy or by Comnnon Law ? — By i Brownl. 
8 i. Upon a Levari out of a Court- Baron, Goods cannot be foid with- 
out aOuftom to fell, &c. Vid. Noy 17. 20 1 Rol. Abr. <j43. F. pi. i. 
Ace. <» 22 Aff. pi 6f, « 1411. 8. 15. b. ^ F. N. B 70. a. b. 
« F. N. B. 70. b. 18. d. 
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Plaint here, is called an A^cedas adCuriamj bccaufe it re 
quircth that the Sheriff with four Suitors go to 
County-Court, or Hundred-Court, and there recoi 
the Suit. 

The Form is, The King to the Sberiffy &c. Tf^e con 
mand you^ that having taken with you four difcreet j; 
lawful Knights of your County^ you go in your oivn propi 
P erf on to the Court of W. of C. and in that full Court 
caufe to be recorded the Plaint which is in the fame Courts 
without our Writj between^ &c. and have that Recori 
under your SeaU and the ' Seals of four lawful Men of the 
fame Court who wereprefent at that Record^ &c. and to 
the Parties^ &c. prefix the fame Day that they may be then 
there J &c. Becaufe the aforefaid A. is Bailiff of the afore- 
faid W. of C. of his Court aforefaid^ and holds his Pleas of 
the fame Courts and ought not to be a Judge in bis am 
Caufe. 

Every ** falfe Judgment here is an Accedas ad Curiam 
in itfelf. And this alfo is in all refpeds as the Re- 
cordare^ viz. it prefixes a Day to the Parties, iSc. 

The* Poney which is to remove the Replevin thereby 
Writ, fhall never be without fliewing Caufe, altho' that 
it be at the Suit of the Plaintiff. 

, , CHAP. XIX. 

Of the Writ of Right Patent. 

NOW in a Court- Baron of a Manor ^ Plea may be 
holden by Writ of Right Patent, not inclofed in 
' the Seal : And all the Proceeding Ihall be as in a Pre- 
cipe in CapitCj viz. a Precept Ihall be in nature of a 
Grand-Cape, or Petit Cape ; Trial by Battle, or the 
Grand Alfize, fsfr. And this is for the * meer Right of 
the Tenements holden of the fame Manor ; as L.and, 
^ Advowfon, or "" Rent-fervice, but not for ^ Rent- 
charge, Rent-feck, or ^ Common. But ' if he do not 


J^ F. N. B. 18. d. « F. N. B. 70. a. . » old N. R. i. 

2 Inft. 143. a F. N. B; i. ^ F. N. B. 30. a. *= 14 Ed. 3. 

Fitz. Droit 31. ^ jbid. • F. N. B. 1. b. ^ F. N. B. 3. c. 
S, a. b. 
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hold any Court, or otherwife remit ^ his Court to the 
ICing for that Time, at the Prayer of the Tenant or 
XDemandant, then it may be in the King'-s Court with 
this Claufe, " Becaufe B. the Chief Lord hath remitted 
to. us thereof his Court. ^* 

^ The Writ ought to fhew by what Services the 
Land is holden. 

Th« Form is, Command A. thatjujlly^ &c. he render to 
B. one Mejfuage with the Appurtenances in D, which he 
claims to be his Right and Inheritance^ and to hold of Us 
in chiefs and whereof he complains that the aforefaid A. 
unjuftly deforces him^ &c. and unlefs he will do it^ and the 
uforefaid B*Jhallmake you fecure of profecuting his Claim ^ 
thmfummon by good Summoners the aforefaid A. thaty Sec, 
And this Writ always remains with the Party him - 
fclf ; fo does not any other Writ original *. 

If the Tenant ^ vouches one out of the Power of the 
Court (which is called a foreign Voucher) or ^ joins the 
Mife upon the Grand Affize, he (hall have a Superfe^ 
deas to refpite the Matter until it be determined before 
the King's^ Juftices, which fome term a Writ of 
Peace. 

The Form is, ^he. King to his Bailiffs of K. Greetings 
A> hath fhew ed unto uSj that whereas B. demands againfi 
him in our Court of K. one Meffuage^ &c. in K. by our 
Writ of Eighty and the fame A. by the Affiftance of our 
Court therein^ hath vouched to warranty againft the 
aforefaid B. C. a Foreigner, who hath no Lands or Tene- 
ments within the City aforefaid^ whereby he may make that 
' Warranty y as it is faid^ and hath brought to our Sheriff 
€f Lincoln our Writ to have that Warranty before our Juf- 
tices at Weflminfiery on the OSave of St. Hilary next to 
rome, to be pleaded againfi the aforefaid C. according to the rt^-i 
Law and Cuftom of our Realm of England. Neverthelefs^ ** 
you do proceed in the Plea aforefaid^ in the fame Courts 
againft the Law and Cufiom aforefaid ; and therefore we 
command you^ that^ if it is fo^ then that you ceafe to hold 
any more that Plea in the Court aforefaid^ until the Plea 

% F. N. B. 2. f. h F. N. B. 1. i. • F. N. B. 4. d. 

* 13 Ed. 3. Fitz. Voucher 269. * Temp. Ed. 1. F. Droit 45. 

F. N. B. 4. e. 
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cf the aforefaid Warranty in our /aid Court before a 
Jujiices aforefaid thereof between them be determinedy 
cording to the Law and Cujlom of our Realm of E\ 
land. 

* But if he do not bring this Writ at the next D 
after fuch Voucher, or Mife joined, he fliall lofe 
Warranty, the * Reafon is, becaufc the Lord can 
make a Grand Affize to come : But if Battle be join 
this fhall be determined there. And *" after fuch Wi 
brought, the Plea may proceed with the Licenfe of t 
Jufticcs ; as if the Vouchee comes before them, a 
enters into Warranty, they may award, that he fhall 
to the Lord's Courr, and there warrant to the Par. 
who vouched him, and affign a Day certain for 
Court to be holden, and alfo to give Licenfe and Poir-j 
cr to ihe Lord to hold his Court. I 

If of ^ Privies in Blood, not ^ paft the third Degreed 
one Coparcener enters into the whole after the Death <A 
the • Anceftor, who ^ died not feized in Demefne (whc^ 
ther that he was ^diflfeized, or that he leafed for Life^ 
and died in the Life of the Leflee, and after the Death ol 
the Leflee, one Sifter (or one Brother, if the Land be 
in Gavel-kind) enter'd into the whole) there fuch Writ 
of Right Patent, for the other Coparcener, is called a 
Writ of Right de rationabili parte terra^ and there the 
Grand "^ Aflize or Battle (hall not be joined for the Pri- 
vity of B'ood. Alfo * View nor Voucher doth not lie, 
neither is ^Non-Tenure any Plea ; for this is but to try 
the Privity of Blood, ^ as in a Nuper ^^/V/ before. 

The Form is. We command you^ that without Delay you 
do full Right to B. who was the Wife of C. of the third 
Part of ten Acres of Land with the Appurtenances in W. 
which fhe claims to hold of you in Dower by the Free- 
fervice of the third Part of one Penny by the Tear for aU 
Services^ la^hereof C unjujily deforceth her, &c. 

A Woman who hath received Part of her Dowcf 

» Temp. Ed. I. F. Droit 4^ »> Ibid. <=i3Ed. 3. Fitz. 

Voucher 269. ^ Old N. B. 10. F. N. B. 9. b. « Old. N. 

B. 10. b. f Ibid. Plowd. 306. ' n F. N. B. 9. b. ^ Old 
M. B. 10. F. N. B. 9. g. Plowd. 306. Ante 7. b. ^ F. N. B. 9 a. 
^ Jbid. Sc 197. c, d. 7 H. 6. 8. ^ Ante 02. b. Plowd. 306. 
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"ihall have a Writ of Right of Dower Patent, for the 
IRemainder whereof fhe fhall be endowed; in which '' 
the fame Things are to be obferved, which were fpeci- 
ficd in the Wnt of Dower unde nihil habet '". 

The Form is. We command yvu^ thai without Delay 
you do full Right to W. of p, of ten Acres of Land with 
the Appurtenances in F. which Jhe claims to he her reaf on- 
able Part, which falls to her^ of the Freehold which was 
j^*^s her Father^ or Mother ^ Uncle, or Aunt, or her Coujin^ 
in the fame Town^ and to hold of you by the Service of the 
third Part or the fourth Fart of one Penny by the Tear^ 
for all Service m^hereof B* and S. unjuftly deforce her. 

" The Parol in the Writ of Right Patent (hall be re- 
fTiQVcd in|o the County Court at the Suit of the ^^'[izcl 
mand4Pt by Preqepc of the Sheriflf to the Bailiff of the 
Manor, without any Caufe Ihewed, Which Precept is 
called a Tolt ; and therefore ^ every Writ of Right 
Patent hath this Claufe^ And unkfs you will do it, let 
the Sheriff do it. But the Tenant may not remove the 
Plea by a Toh out of the Lord's Court into the County- 
Court, but he ought to remove it. into the Common 
Pleas by Recordare, But inafmuch as the Demandant 
may have a 2V//, he (hall never rtmove it immediately 
into theXommon Pleas. 

When it is once fo removed, that is to fay, into the 
Court by a ^olt^ thea it (hall be removed alfo into the 
Common Pleas by a Pone^ as a Jujiicies, or the Uke 
Writ, 

The Form of the Tolt is, Robert A. Sheriff of Nor- 
folk to Edmund C. Bailiff of the Lord the Ktng of his 
Dutchy of Lancajler of F. Greeting. Beeaufe I have re- 
ceived Information from the Complaint of John B. per- 
fonally appearing at my County (to wit) on Monday next 
after, &c. in the Tear, &c. held in the Shire Houfe at 
Norwich, that altko* be brought to J. P. and J. B. Bai- 
Iffs (af the faid Lord the King of the Dutchy aforefaid) 
of F. aforefmd, the Lord the King's Writ of Right Patent 
direiled to the Bailiffs of the faid Lord the King, of his 
Dutchy of Lancafler of F. in my County, jor the purpofe 

^ F. N. B. 7. c. » Old N. B. 2, F. N. B.x 3. g. « Rc- 
gift, J. F. N. B. 4. a. 

that 
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that tbey might do full Right to the Jaid John B. of j 
Manor of F. with the Appurtenances whereof John 
deforceth him ; yet becaufe the faid Bailiffs favour %\ 
faid John S. in that Matter^ and have hitherto delayed 
do full Right according to the Exigency of the fame Wrii 
J command you J on Behalf of the Lord the King^ firmly 
joining that you go in your proper Perfon to the Lord ti 
King^s Court of his Dutchy aforefaid of F. and remove ti 
Plaint which is there between the faid John B. and Joi 
S. by the faid Writ in my County next to be held^ and Jin 
mon by good Summoners the aforefaid John S. that he be 
my County of Norfolk^ to be held on Monday next comix 
at N. in the Shire Houfe^ to anfwer the aforefaid John j^ 
thereupon^ and have you there the aforefaid Plaint^ ti 
Summonersy and this Precept. Dated in my County 
Norwichy^ in the Shire Houfcy on Monday next after^ &< 
in the Tear aforefaid. 

TM CHAP. XX. 

Of the SHERIFF'S TURN. 

Prerogative. 

TH E King for Reformation of Offences, that is to^ 
fay, by way of Indidment, hath two Courts 
(wherefore they are Courts of Record) to be holden, the 
one before the Sheriff, the other before the Coroner. 
And it fecms that at the Common Law, before the 
, Statute of Magna Charta, cap. 1 7. the Sheriff in his 
Turn, and the Steward in the Leet, might arraign one 
who was indided of Felony ; and fo might the Coro- 
ner upon an Indi6tmenty«/^^r vifum corporis. 
Statutes. 
Vide Magna Charta, cap. 17, No Sheriff, Confiable^ 
Efcheator, Coroner^ or other of the King^s Bailiffs^ Jhall 
hold Pleas of the Crown. 

^ That before the Sheriff is called the Sheriff's Turn ; 
and it is to reform Offences which aie common Grie- 
vances, as a * Robbery, * Bloodflied, the-f clipping and 

P F. N. B. 82. * iz Ed. 4. 22. Dalton's Sher. 392. • 4 H. 6. 10. 
y Fitz Tourn de Vicount i. i Rol. Abr. 542. C. pi. i. 2 Hawk. PL 
Cor. 67. f Dalt. Sher. 392. 2 Finch 241. but Bro, Leet 26. inakc9 
a ^. thereof. 
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bathing of Silver and Gold, Night-walking, not re- 
hiring of a Bridge, or noc cleanling a Ditch, ^ Affrays 
bid Affaults, fcf^ . but not *" Murder, or the breaking of 
he Hedge of another Man, fcfr. for they arc not com- 
toon Grievances, but / Wrong to a particular Perfon. 

* To this Court every Man, (not Women) of the 
^ge of Twelve Years or more, being within the Pre- 
iiKft, oweth Suit, and fhall be here fworn to the Alle- 
l^ance of the King. And this is called Suit real, which 
8 not due by reafon of the Freehold of Men, but of 
heir Bodies, for that they are refident within the Prc- 
3n£t of the Leet. But ** Women are not compellable 
X> come there, nor to be fworn to the King ; and • 
therefore when a Woman is outlawed, fhe is faid to be 
waived^ and not outlawed^ becaufe (he was never fworn 
to the Law. 

Peers * of the Realm arc excepted, and Perfons of 
Holy Church, and other Men of Religion, as appears 
before. 

The Offender fhall in this Court be amerced and dif- 
trained for the Amercement within the whole Preicinft 
bf the County ; and therefore the King may have a 
Diftringas to levy an Amercement, or the like, by Dif- 
trefs and Sale, be it in the Leet or the Sheriff's Turn, or 
otherwife^ 

* A Prefcntnient here (as alfo in the Leet) is not tra-fj^gi 
verfable after the Day in which it is prefented, except * it 
touch the Freehold, as that one ought to clean the 
High- way, or the like, by reafon of his Tenure : 
Therefore the Courfe is to remove fuch Prefentment as 
touches the Freehold into the King's Bench by a Ceriio- 
rarij and there he may traverfe it. 

Statutes; 
Vide Magna Charta, cap. 35. This Court Jhall be 
bolden hut twice in the TeaVy and in the Place accujlomed ; 
pnce after Eafter^ and again after Michaelmas. 

* /lo H. e. 7. 2 Hawk PL Cor. 67. <^ 22 Ed. 4. 22, • F. N B. 
161. a. Bi-o. Leet 39. 2 Inft. 147. i2H. 7. 18. 2 5Ed. 3. 23. '^Bro. 
Leet 39. 2 Inft. 121. * Fleta, lib. i. cap. 27. pL 12. F. N. B. 161. 
a. ' Stat, of Marlb. cap. 10. Poll. 135. a. s 2 H. 4. 24. 8 Rich. 2. 
Fitz. Avowry 194. *» Dy. 13; PL64. 41 Ed. 3. 27. a. * Dy, ibid. 
5 H. 7. 3. b. Bro. Traverfe 183. 2 Hawk. PL Cor..7i. 2 Finch 383. 

Vide 
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Vide 3 1 Ed. 3. cap. 15. Stat. i. It Jhall he ho 
once in the Month after Eajler^ and the other 7ime in t 
Month after St. Michael. And if they are holden ot, 
wife^ the Sheriffs fh all lofe their Turn for the Time. 

Vide Marlbridge cap. 1 o. Peers of the Realm^ Men 
Religion^ and fFomen^ are not compelled to eome tbere^ ex 
cept their Prefence beffecially required for another Caufr. 

Vide Wcftminfter 2. cap. 13. Sheriffs Jhall m 
their Inquiries by 12 at leaft. 

Vide I Ed. 3. cap. 1 7. IndiSlmefJts there Jhall he 
Rolls indented^ whereof one Part Jhall abide with the L 
diSors^ the other with the Sheriff. 

Vide I Ed. 4. cap. ^, The Sheriff fi>aU not pn 
ceed upon an Indictment taken tbere^ but Jhall deliver tht 
Indictments to Jujiices of the Peace at the next Seffions^ and 
they Jhall proceed upon them as if they were takett befoTi 
them. 

Vide I Rich. 3. cap. 4. Every IndiUment there featl 
he void, if every Juror is not of good Fame^ and hathnief 
within the County 20s. a-year of Fteehold^ or 26 s. Bd. 
qf Copy-hold. 

Inafmuch as for the better Expedition of Juftice the 
Hundred was divided into ten Towns, and tvtry Town J 
into ten Families as it is faid before, from thence thefej 
Towns were called Decennaries. In ihtk Decennaries tverf | 
one (hall be a Pledge for the other of his good Behaviour; ; 
(from whence the Court is alfo called Court of Fitio ef 
Frank-pledge) and if he mifbchaves, he whotaketh Wm 
into his Houfe (hall be amerced in theLeet. And thC 
Pledge is called chitf Pledge^ at this Day Tithingman ^ 


[b] 


CHAP. XXI. 
Of the CORONER'S cdURT. 

TH E Court of the Coroner is in cafe of the Death 
of a Man, Rape, Maihem, and Battery, but not 
of any other Felony ; for the Statute of /^ Ed. i. which 
IS called Officium Ccronatorisj explains the Office of the 

k 6 Co. 77. b. . 

Coroner 
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toner to be fo at the Common Law, and puts the 
kier in which they (hall proceed in their Inquiry K 
His Inquiry of the Death of a Man (hall be upon 
cw of the Body. 

Upon fuch " Indiftment, (that is to fay, of the Death 
a Man, taken before the Coroners upon View of the 
dy) if the Party be arraigned at the Suit of the King, 
in Appeal, and be acquitted, the Jury fhall fay Who 
led him ; but fo it fhall not be where the Indiftment 
s before the Sheriff or Juftices of the Peace, for this 
lot of Record, as the finding before the Coroner is. 
id alfo this doth not hold place in an Acquittal upon 
Indiftment for the felonious taking of Goods. 

Statutes. 
4 Ed. I . OfHcium Coronatoris. See there of what 
ings they Jball inquire. 

Vide Weftminfter i. cap. 10. Coroners Jhall be chofen 
the moft loyal and f age Knights. 
Vide 14 Ed. 3. cap. 8. No Coroner Jhall be chofen\ who 
tb not Land in Fee fufficient in the fame County ^ whereof 
may anfwer to all Manner of Men. 
Vide 28 Ed. 3.^ cap. 6. Coroners Jhall be chofen in ' 
II County by the Commons of the fame Counties^ oj the 
f meet and loyal Men. 

CHAP. XXII. 
Of CONSTABLES. ^^27] 

rH E Officer to thefe Courts, that is to fay, to the 
Sheriff's Turn (and confcquently to the Court 
set) and to the Court of the Coroner, is the Con- 
nie, who is alfo a Confervator of the Peace " ; 
d therefore for preventing the Peace from being 
okcn, he hath Power to » take Sureties, by ^ Obliga- 
>n, not by Recognizance, of fiich Perfons as he finds 
aking Affrays 5 and alfo he m.iy commit the Offender 
Prifon until he may be indifted, or otherwife duly 

^35H. 6. 27. 2 Inft. 549. 4 fnft. 271. "* 13 Ed.4. 3. b. 14 H. 
2. b. Bro. Coron. 52. Appeal 42. 37 H 8 Bro. Appeal 122. 
5wd. 12. T. 10. R.^. Per. 11 H. 4. 93. Bro. Curone 32. Ibid. 39. 
Air. pi. i^. Per Green ibid. 117, 22 AfT. pi. 39. Dy. 238. pi. 36. 
^on 207. a.' St. Pi. Cor. 181. a. 2 H. H. P. C. 65, 300, 301. 2 
'^•C.49, n 12 H. 7. 18. at the Common Law. *» 10 Ed. 4'. 18. b. 
22 Ed, 4, 35. b. 

punifhed. 
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punifhed, that is, he may arreft a Man that makes ai 
Affray, and put him in the next Goal, or upon -rcafon- 
able Caufe (as if it be in the Night, or there are aoy 
there who will refcuc him, tf^J he may keep him u 
the Stocks, until he can be fafely carried to Goal, or 
may "^ arreft him until he find Sureties. 

Conftable, is the High-Conftable, or Petit-ConftaUt 

The Higb-Conjlabkj who is for the whole Hundred. 

The Petit'Conftable^ who is but in one Town ; who 
is alfo called Borjboldery Head-Borough^ Third Borough^ 
Borough-heady Tithingmariy or Chief- Pledge. 

* Every one who fufpefts another of a Felony commit- 
ted or intended (as where one lies in wait to rob the 
People travelling there, and draws his Sword upon one, 
commanding him to deliver his Money, ^c.) may ar- 
reft him ; fo ' that thereupon he ^commit him to Goal, 
And in this Cafe * common Report and Fame that he 
hath committed a Murder, or the like, or if he was 
prefent where a Murder was done, and be found with a 
Sword in his Hands, or, when a Robbery was done, be 
found with any Part of the Goods, thefe are good Cau- 
fcs of Sufpicion. So if I will arreft him that hath cob- 
bed me, and J. S. fays that I fhall not arreft him, ths 
is a good Caufe to fufpedt J. S. to be an Acccffary. 
And what is a fufficient Caufe of Sufpicion, and what 
not, (hall be tried by the Juftices. But ' neither can 
any Man but the Conftable arreft another for a Tref- 
pafs, nor may the Conftable himfelf arreft him for a Fcj 
lony, except he " himfelf fufpeft him (altho' that he 
doth it by the Command of another w^o fufpedts him) 
and except the fame ^ Felony be done in deed, that is to 
[b] fay, if he arreft him for a Robbery, the Thing itfcll 
ought to be ftolen ; for to fay, that many Oxen were 
ftolen, and becaufe that he fufpefts J. S to have ftolen 
fix Oxen, he arrefted him, is not good without averrinj 
cxprefsly that thofe Hx Oxen were ftolen. 

<i 5 H. 7. 6. 9 Ed. 4. 26. b. * 9 Ed. 4. z6, ' 20 Ed. 4. 6. * it 
Ed. 4. 4. b. * 9 Ed. 4. 26. •» 1 1 Ed. 4. 4. b. 2 H. H. P. C. 91 
92. is contrary to our Author in this very Point. ^ 27 H. 8. 3. 
to this Point agrees 2. H. H. P. C. 92. where note, that the Confta 
xnuft neeefTarily aver the Felony to be done in fad (as the Cffe /: 
put by our A. proves) becaufe the fame i& iiluable, 

CHA 
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CHAP. XXIII. 

0/ the Efcheatoff and Offices for the King, 

rN every County is an Efchcator, * who hath Power 
L to inquire by a Jury (twelve at leaft) of Things 
pich concern the King's Revenues, and to find his 
ritlc (for an Ofiice is • a Title for the King, but if it 
ie found for a common Perfon, it is only an Evidence) 
IS to Wards, Efcheats, Land forfeited, or aliened with^ 
pit Liicenfe, or the like, and fuch Offences the Efcheat- 
it may find ^ as well by his Office, as by virtue of a 
Writ of Commiffion : But not * of Outlawry, of Fe- 
bny, or fuch high Matter of Record without Warrant 
Nramount and Certificate by Writ of Record. 
Statutes. 

Vide 14 Ed. 3. cap. 8. the Efcbeator jhall be chofen 
\f the Chancellor^ ^&c. as it is of Sheriffs^ and Jhall not 
iarry in his Office above one Tear. 

I Vide 34 Ed. 3. cap. 13. He jhall take his Inquefts of 
Office by Men that are bon^ and fufficiently inherit edy and 
W good Fame^ and of the fame County : And the Inquejis 
Pali be indented betwixt the Efcbeators and Jurors, other* 
toife it Jhall be holden for none. Alfo the Inquejis Jhall be 
taken in good ^owns openly. 

Vide I H. 8, cap. 8. made perpetual 3 H. 8. cap. 2. 
A Patent for more than one Tear, or to be made Efcheator 
wiehin three Tears after that Tear ended, Jhall be void. 

When a Title is found for the King, this is called art , 
Office for the King, and may be returned ^ into thd 
Chancery or Exchequer, altho* it is taken vi^tute Officii j 
for the Efcheator • is attendant to both Courts. 

The ^ Wife of the King's Tenant, where the King by 
the Ofiice is to have the Land in Ward, (hall be endowed 
in the Chancery. For a « common Perfon Guardian in 
Chivalry may endow the Wife, and a Writ of Dower 

* 4 Ed. 4* 24. b. He may find an Inqueft by virtue of his Of- 
fice. • 21 Ed. 3. 2. **4Ed. 4. 24. ^2H. 4. 5. 
* 1 Co. 42. b. 4 Co. 57.a. 4lnft. 225, < « Ante 78. a. 4C0. 
57. a. ^9 Co. 1 7. a. 8 Co. iitt. 3c, a. Ante So. b. 

B b . • lies 
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lies agatnft him. But otherwife it vras at the Commi 
Law, viz. until the Statute de Prerogativa RegiSj cap. 
Tj^giwherc the King is to have but Primer Seizin^ or 
like, for there he is not Guardian, and * Dote affignax 
lies for- the Wife which is always dircded to the 
eheator, ^ and may be either to deliver to ber fuchi 
Fart of the Land as is affigned to her in Chancery, 
for the Efcheator himfelf to affigp her Part to 

* If her Hufband held in Capite^ then (he fhall take 
Oath not to marry without the King's Licenfe, befc 
that (be (hall have this Writ. * But if the Tenure 
of the King by Knight's- fervice as of a Manor, or 
one who is in Ward to the King by reafon of his N< 
age, there it is not requifite for her to take fuch Oatb« 

The King upon Office found for him is prefently 
pofle(non, viz. without Entry or Seizure, where his 
try is lawful, and the PolTelTion void at the Time ; 
where it is found by Office, • that the King's Tens 
died feized without Heir, or his Heir within Age ; 
that the King made a Leafe for Life, or a Gift in Ts 
and that the LeiTee is dead, or the Donee died withoi 
IfTue. But if the Office finds, ^ that the King's Tcnj 
was diffeized, and died without Heir, the King 
not be in Poflelfion, until the Po0e(Con and Seiaun 
the Ter-tenant be removed. Or if the Office finds, 
the King's Tenant hath ceafed, or that his Tenant 
Life hath committed Wafte, this doth not vcft an] 
Pofleffion in the King, becaufe his Entry is not lawfij 
but he is put to fue a Scire Facias. So of an Offi( 
which intitles the King to a Thing ^ not manual, that ij 
to fay, whereof no Profit is to be taken immediately ui 
til it happen, as Rent, Common, &r. there the King 
not in pofielfion by Office until the Day. 

Alfo he ftali be anfwered of all the Mefne Profit 
from the Time of his Title, that is to fay, ^ upon ai 
Alienation in Mortmain found by Office, from the Tii 

of that Alienation which appears by Record, * upon 

» 

* F. N. B ^63. c. ^ F.N. B: 263. d. <^ F, N. B. £63. c. 

* F. N. B. 264. a. * 14.H. 7. 23, 25. g H. 7. 2. 4C0. 
c8.a. Plowd. 229. ^ 4CP. 58.8. « Stamf. Prsr. 54. b. 

* 41 Ed. 3. II. ' II H. 4. 5. 
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setters Patent of the King annulled for Infufficiency, 
rotn the Time of the Grant. 

An Office for the King is in nature of a Declaration, 
o which a Man nnay plead, that H to fay, he may tra- 
xrie, or confefs and avoid it by ftiewing his Right, ♦ 
irhere the Office intitles the Kipg by Matter in Deed, 
hat is, by no Record but that only ; as upon an Office 
bund that J. S. the King's Tenant died feized, the 
Party grieved may either traverfe it, to fay that J, S. 
3ied not feized, or confefs and avoid, to fay that he 
limfelf was the King's Tenant, and v^as diflfdzed by 
J. S. and fo J. S. died feized being in by Difleizin ; or 
that he infeoffed J. S. upon Condition, and that J. S, 
before his Attainder broke the Condition ; and this is 
called a Monjirans de Droit. But if the Office intitles 
the King* by Matter of Record, ^ as that J. S. was at- 
tainted of Treafon, and feized of certain Lands, there 
Petition only lies to the King^ bccaufe this is a double 
Matter of Record, and no Taverfe nor Monjirans de 
Droit. All this is to be intended, fo long as the Re- 
cord of the Attainder remains in its Force ; but the 
Party may traverfe * the Attainder, as to fjy, *' Nofucb 
jtttainder ;*' and this being found for him, he (hall have 
his Land^ without being put to Petition, otherwife not. 
And the Reafon is, that inafmuch as the Offi:e intitles 
the King by Matter of Record, this Title fhall not be rjji 
avoided but by Matter of as high a Nature, and not by 
Plea or Allegation of the Party. 

" And altho* the Office finds the Title of the King to 
be by Matter of Record, when either the Party hath as 
high Matter of Record to avoid the Office, as the 
Office itfelf is (as upon an Office found that J. S. was 
attainted of Treafon by Parliament, and his Lands for- 
feited, and that he was feized of black Acre, by which 
the King feized the fame, now if another Act of Par- 
liament reftore the Heir to all the Lands of which his 
Anceftor was feized, and annulls the Attainder of the 
Anceftor, the Heir (hall have this by way of Plea without 
Petirion or when the Office intitles " the King to per- 

• 3 H. 7.3. ^ Ante 76. b. 77. a. ' 4 H 7 7*h. * 4 
Ed. 4. 25. 4H. 7. 7. b. Ante 4. b. '*4Ed. 4. 24. ilitft. 6^9. 
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fonal Goods (as that J. S. was attainted of Felony of 
Trcafon, or outiawed in Debt or Trefpafs, and Was ^ 
the time pofieffed of a Horfe, or the like, where indeed 
the l^roperty was in a Stranger, that Stranger (hall have 
a Travcrfe) in this Cafe (viz. by that Traverfe, Of 
pleading of any Matter to it) he mall have his GooSi 
again, * except the Efchcator hath accounted for theitt 
in the Exchequer before. 
Statutes. 

34 Ed. 3. cap. 14. Stat. i. Where Landtsfeized inU 
the King^s Hands by Office of the Efcheator taken by the 
Commandment of the King, which finds Alienation with* 
out Licenfcy or the Heir in Ward, and the fame certified 
into Chancery, the Party grieved fhall have Traverfe^ and it 
jhall he fent into the King^s Bench to be tried. 

Vide 36 Ed. 3. cap. 13. Upon an Office before the 
Efcheator, a Man fhall have a Traverfe^ or Monftrans de 
Droit in theChancery,and then it fhall be fent into the King^s 
Bench to make final Difcuffion, without attending any other 
Command. 

23 H. 6. cap. ijL Upon Traverfe of an Office and Scire 
Facias againfi any Patentee, no ProteSlion Jhall be allovh 
able. 

2 Ed. 6. cap. 8. Tenant for Tears, Copy-holder^ and 
be that hath Rent or other Profit out of Land, which are 
not found by the Office or Inquefi which intitles the King to 
Wardfhip by Tenure in Capite, or by any Attainder^ fiaU 
have them, as if nofuch Office had hen found ^. 

Where the Heir of full Age is found within Age, there be 
may have an JEtate probanda, and fhall fue Livery^ or 
Oufter le Maine, and fhall be reft or ed to the Profits. Sd 
if the He^r being within Age be found to be of leffer Tears 
than he is in reality, he, at, his full Age, Jhall have the 
fame Remedy as is next before mentioned, and fhall be re* 
ftored to the Profits from the Time of his very full Age. 

If one be found Heir where another fhould be Heir^ or if 
0ne be found Heir in one County, and another in another 
County, or if one be found Ideoty Lunatic y or dead, there 

• 4 Ed. 4. 24, 34 H. 6. 5, Ante 77. a. p Vide Co. Litt. 
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he Party grieved Jhall have Traverfe at what Time be 
vill^ andjhall proceed to Trials as in Cafe ef other Tra^ 
jerfes. 

JVhere the King is intitled by Office^ or double Matter of 
Zecordy to Lands by the Attainder of one where another 
^ath right to them^ there he Jhall have Traverfe or Mon- 
Irans de Droits and Jhall not be put to Petition. 

TVhere fuch Office is found {to wity of whom the Tene* ri2Ql 
nents are holden they know noty or by what Services they ■ 
Vnoiv not) there the fame Jhall not be taken Jor any imme^ 
(Hate Tenure of the King^ or for a Tenure in Capite^ but a 
'Melius inquirendum Jhall be awarded. 
. Where Lands are found to be holden immediately of the 
Kingj the Heir being within Age Jhall have bis Traverfe 
ana ReJiitution. 

The other Lords Jh^ll have their Rents of the Officers 
upon RequeJiy and giving Acquittance during the King^s 
PcffeJfion^ without dijlraining the Heirs at full Age. 

Where a Man is to have his Traverfe^ as before^ there 
hefball have alfo a Scire Facias againji the Patentee. 

Alfoy upon a Traverfe purfuant to this Statute^ there 
/ball be two Writs of Search, that is to fay ^ in Cafe where 
ibe Party at the Common Law ought to be put to Petition. 

After Judgment^ upon a Traverfe^ if other Right ap^ 
pears by any Matter of Record for the King, this Jhall be 
faved to the King* 

The King may award Writs or Commiffions in na- 
ture of fuch Writs to find his Title : but they * are al- 
ways returnable into the Chancery, becaufe the Writ or 
Commiflion iflues out of that Court. 

Where the Intereft of the King found by Office is but 
for a Time (as in Ward, for Primer Seizin^ upon Alie- 
nation without Licenfe, or the like) the Party, when his 
Time comes, is to fue to have the Lands out of the 
King's Hands by the King's Writ. 

The Writs are. Writ of Livery, or Oufter le Main* 

Writ of Livery \ is for the Heir after a Tenure in 

* 4 Ed. 4. 24. Stamf. Prerog. 70. b, 2 Tnft. 225. Bat Offices 
foand virtate Officii are returnable either into the Chancery o.r Ex- 
chequer. Ante 127. b« i Co. 42. Againft Stamf. ibid. ^ F. 
M, B. 25i.k« 
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chief found, whether in Soccage or by KnightVfervi^ 
and whether the Heir be within Age at the Time of 
Office found, or of full Age ; but * the Office oughti 
be perfe(5^, for there fhall be no Livery upon an id 
ficicnt Office. The Manner of which is fuch, ♦ when 
Heir in Ward of the King is of full Age, he fhall h 
a Writ out of the Chancery to the Keeper of the Prt 
Seal, witneffing that he is of full Age, and thcreu[ 
he (hall have a Privy Seal to the King*s Chamberlain, 
receive his Homage ; and when be hath received 
Homage, he (hall have a Writ from the Chamberlainl 
the Chancellor, witneffing that he hath received 
Homage i and thereupon he Ihall have a Writ 
Livery. 

And this Writ is to deliver all the Lands together 
For Livery is intire, and fhall not be by Parcels f. 

If the Heir be found within Age and in Ward, 
ihall have a Writ de atate probanda^ to prove himfclf 
be of full Age, before he fhall have Livery ||. 

When two are found Heirs by one fame 1 itle (wl 
ther ** Twins- male found Heirs by the fame Office, 
divers * Men by divers Offices found Heirs to the fai 
Anceflor, and by the fame Title (for if one Office 
that the King hath given Land to A. and to the Hei( 
of his Bodyy .and that B.is his Coufin and Heir, ar 
another Office finds that the Gift was in general Tj 
and that four Daughters are his Heirs, there fhall be 
Traverfe, and no Interpleader, becaufe they do d( 
claim by one fame Anceflor and Title) there the Kn 
fhall not make Livery until by Interpleader the Truth 
difcufTcd at the full Age of him who was firfl fou 
Heir ; ^ for if A. of five Years of Age be found Hci 
to the King's Tenant, and afterwards by another Offic( 
B. is found his Heir, and of full Age, B. hath not 
Remedy until A. be of full Age, and then they fhi 
interplead ; fo in every Interpleader Office ought to 
found fur both. Alfo upon one being found Heir 
full Age, and afterwards another within Age, the In- 

« Sramf. Prerog. 51b. Co. Litt. 77. a. * F. N. B. tt,t 
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erpleader fliall not tarry until the full Age o£ the fc- 
^nd, for that the other was found Heir firft. 

« Between Coparceners, the King; upon the Livery, 
hall make Partition ; and this is for the Benefit of the 
&ing, becaufe upon this Partition each (hall have Part 
>f the Lands in Cupite ; for if any of them fhould 
bave for her Part only the Lands holden of others, thea 
:he King fliould lofe his Prerogative in thofe Lands for 
5ver, for tjiat they, who have the feme Lands, fhould 
Eiot, when they died, hold any Lands of the King in 
Capiie i and therefore in the Writ of Livery is a Pro- 
vifoj that each fliall have for her Purparty Parcel of the 
Lands holden in Capif^. 

See the Statutes/)/ Livery^ andof Oufter le Maine. 
^ No Livery fliall be had upon an Office found by 
the Efcheator virtute Officii j but upon a * perfe6t Of- 
fice virtute Brevis feu C^mmiffionis^ ^ if it be a fpecial 
Writ or Commiflion, Livery fliall be had, but not if k 
be a general Writ or Commiflion, as to inquire of all 
Wards, or the like. 

And to the intent that the Heir may have Livery 
hereafter, Writs of two Sorts lie here, to inquire after 
the Death of his Anceftor. 

The Writs of the firft: Sort are, * to inquire of what 
Lands holden of the King, and of what Lands holden, 
of any other, the Anceftor was feized the Day of his 
Death, the Value, the Day when he died, who is his 
next Heir, and of what Age. 

Such are, Diem claujit extremumy Mandamus^ and D^- 
veneru^t. 

Diem "" claujit extremum^ is to be fued within the Year 
after the Death of the Anceftor. 
Mandamus^ ^ after the Year. 

And here ' they ought to inquire who takes the 
Profits, 

Devenerunt ' is when the Anceftor died in Ward of the 
King. 

8 Stamf. Pre og. 58. b. *» 14 Ed. 4. ^. 2 Inft. 690. 6 H. 

7 15. * Stamf. Prerog. 51 b. »> F. N. B. 251. d. * F. 

N. B. 253. c 14 Ed. 4. 5. F.N. B. 253. c. * Kelwey 

J99 a. Sumf. Prerog. 52. a. « F. N. B 253. b. ^ Kei- 

v^cy 199. a. Staaif. ibid. 
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The Writs of the other Sort, are thofe which are 
on any Defeft in the firft Offices ; as ^^e fbtraj Me& 
inquirendumj and Datum e^ nobis intelligi. £very 
them iffues « upon Office found vhrtute Brevis^ or 
miffionis only, not virtute Officiu 

^ ^^ flura^ when any Land is omitted in the 
Office- 

Melius inquirendum^ upon any other Defeft in the Of- 
[i30]ficc, as if the Office was infufficient * orincertain, or 
the Land ^ of greater VaUie than was found in the Of- 
fice, or holdcn by other Services, or the Anceftor fcized 
of any other Ellate. 

Datum eji nobis intelligi, is upon an Office which finds 
the Land to be holden of fbme other Perfon, when 
there is a Record to prove that it is holden of the King; 
but this Writ doth not iffue upon a bare Surmife K 

Hitherto of Writs of Livery, and the Writs which 
the Law allows, to the intent that the Heir may have 
Livery ; which if it be mif-fued, viz. upon infufficient 
Office, or if any Parcel, as Advowfon, or the like, be 
omitted in the Livery, th& King fhall feize the wimlc, 
and ffiall be anfwered of all the Mefne Iffues °*. 

Oujier le Maine ftiali be had in all other Cafes, where 
Livery is not to be had. As where Land is found to be 
holden in Chivalry, but not in Capite, and that the Heir 
is within Age ; for there altho' no Livery fhall be fucd, , 
yet inafmuch as none may enter upon the King, the j 
Heir when he comes of full Age, fhall have an Ouftcr' 
le Maine °. 

, . . Statutes. 

Articuli fupcr Chartas cap. 19. Forth future^ where 
Land is feized into the Kin^s Hands^ amd afterwards re- 
moved out of his Hands^ by reafon that he hath no Caufe to 
feize ^ nor to holdj the Iffues fhall be fully reflored to bim to 
whom the Lund ought to remain ^ and be fhall have tie 
Damages he hath fujiained. 

29 Ed. I. Scar, of Efchcators. Upon Office virtute 
Brevis returned into the Chancery which finds for the King 

« Vid., 2 Inft. 691. contra. ^ F. N. B. 255. a. * 4 Ed. 4. ^ 

^4. k F.N. B 255. 1 2H 7. z. " 44Ed. 3. 25. b. 

» 32 H. 8. Bro. Liver/ 62. 
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te have the Ward^ there fhall be an Oufter le Maine eum 
txiiibus ; but if Title afterwards appear for the King in 
the Chancery^ Exchequer^ or King^s Bencby a Scire Fa^ 
tias Jhall iffue againji the Party ^ and the King fhall have 
the IJfues from the Time of the Office firji found. 

Prcrogativa Regisi cap. 5. Upon Livery to Parce- 
ners j the Inheritance holden of the King fhall be divided^ 
^bai each may hold her Part of the King. 

Vide 28 Ed. 3. cap, 4. Upon Livery y he fhall have 
the Rents due at the next I) ay of Payment after. 

Vide Marlbridge, cap. r6. TheHeir^ or other ^ fhall 
not intrude into the Inheritance before Livery ^ that is to 
fajy of Land which the King hath by reafon of Chivalry^ 
cr Serjeantyj or by Right of Patronage. 

Vide Prcrogativa Regis, cap. 13. Where the Heir 
enters into Land in Capite before Livery^ he fhall gain 
no Freehold thereby ^ nor fhall his Wife have Dower. 

Vide 39 H. 6. cap. 2. That Women of fourteen Tears 
fhall have Livery. 

Vide 32 H. 8. cap. 46. and 33 H. 8. cap. 22. The 
EreSlim of the Court of Wards and Liveries. 

CHAP. XXIV. 

Of the Steward and Marjhal of the King's Houjhold^ 
and of the Coroner within the Verge. 

TH E King for his Houfliold, hath a Steward and 
Marfhal, who have a Court of Record for any 
Trefpafs done within the Verge, where one of the 
Parties is of the Houlhold, and of Contrafts and 
Covenants) where both are of the Houfliold. For 
the Statute of Articuli fuper Chartas explains the fame 
now, which at the Common Law was not fo clear •• 

Alfo ^they may enquire of Treafon, Murder, Fe* 
lony, Homicide, Blood-flied, ^c. and may take Ap- 

• DIvcrfity of Coiirrs, fo. 102. b. 6 Co. 2g. b. 10 Co. 6g. 
b. 72. a. Writ of Error fhall be of a Judgment there. 7 H. 
6. 30. P Diverfity of Courts, 102. b. St. PI. Cor. 57. b. 

'4 Inft. 133. Vide z Hales Hift. PL Cor. fo. ii» 12. 
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peals of all Felonies and Maihems ; but it feems 
this was by fpecial Authority and Commifiion. 
Statutes. 

Articuli fuper Chartas, cap. 3. The Steward 
Marjhal Jhall not for the future hold Plea of Freeho. 
nor of Deht^ nor of Covenant^ nor of any Contrail 
between the King^s People^ hut only of Trefpafs 
within the King^s Houfe^ and of other Trefpaffes 
within the Verge^ and of Contrails and Covenants I 
one of the King^s Houfe maketh with another of tbefc 
Houfe^ and not elfewhere. That which cannot he deter^ 
Viined before the King goes out of the Verge^ fhall be 
termined at the Common Law. Any Thing done to 
contrary^ fhall be holden for none. 

5 Ed. 3. cap. 2. Inquefls there fhaU be taken 
of the Country thereabout^ and not by them of theM^ing 
Houfe^ except it be of Contrails and Covenants^ ok Trej 
gaffes made by Men of the King^s Houfe of eithet%Part 
a7id that in the fame Houfe. 

JO Ed. 3. cap. 2. Accord. 

i3Kich. 2. cap. 3 Stat. i. The JurifdiHion 
not fafs the Space of twelve Miles to be accounted a 
the Lodging cf the King. 

15 H. 6. cap. 1. Averment is given to Defendant 
againfi the Record^ to fay^ that they tbemfelves^ or tb^\ 
Plaintiffs were not^ at the Time of the Suit commenced^ 
of the Ktng^s Hcufe. 

33 H. 8. cap. 12. AllTreafons^ Mifprijions of Trea- 
fons^ Murder s Homicide and Bloodfloed^ perpetrated with- 
in the Falace^ or Houfhold of the Kingy floall be enquif' 
edj triedy heard, ' and determined befofe the Lord Steward 
of the King^s HoufhrJd only, and in his Abfence^ btfort 
the ^reafurer and Comptroller of the Houfhold, with tie 
Steward of the Marfhalfea^ or two of them, whereof the 
Steward of the Marfhalfea (ball he one : And this altW 
[131}/^^ King (hould be removed before. See there in what majh 
ner the Steward of the Marfhalfea fhall be appointed in 
. Writing, under the Seal of the Lord Steward of the Kind's 
Houfhold for the Time being. 

The 
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'he Coroner ** of the King's Houfliold hath the Ju- 
ii£tion there, to enquire of the Death of a Man^ 
the like ; and the Coroner of the County may not 

ternicddle. 

Statutes. 

Articuli fuper Chartas, cap. 3. The Coroner of the 

fg^s Houjboldy with the Coroner of the Country y Jhall 

upon the Death of a Man. And if it cannot be de^ 

fined before the King departs out of the Verge j it Jhall 

determined at the Common Law. 

Vide 33 H. 8. cap. 12. Every Inqueft upon the View 

' a Man killed within the Houfe where the King is 
fellings /hall be by the Coroner of the Houfe alone^ 

^tbout the Coroner of the County ^ by a Jury of Teomen 

'^:ers to the King. 

The Coroner Jhall be appointed by the Lord Steward of 
Houfe. 

CHAP. XXV. 

OjT yujiices in Eyrej and Jujlices of Oyer and 

terminer. 

BESIDES' the Courts aforefaid, which the Com- 
mon Law itfelf hath credted for the Government 
of the County, thfe King by his Letters Patent, or Com- 
miflions, or fometinnes by Writs in Nature of Commif- 
(ions, may appoint Others at his Pleafure. 

And amongft all thefe CpmmilTions or Writs, there 
lies a Writ of AJfociationj and Si non Omnes. 
' • Writ of JJfociation^ is for others to be aflbciated 
to them, as their Companions, and Fellow Juftices : 
And may be direfted to the* Juftices themfelves to 
admit them, or to the Parties themfelves that fhall 
be aflbciated, to fignify their Aflbciation. * That to 
the Party is Patent ; The other to the Juftices, to ad*- 
mit him, is clofe. 

^ The Stat, of Artie, fup. Cha. fo recites it. 2 Inft. 550, 
4 Co. 46. b. ' 42 AiT. pi. i^ • F. N. B. in. b. 

f F.N.B. in. d. 
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^ Si non Omnes is for. feme of them to proceed, 
though the others do not come. And is to be 
re&ed, as well to the Party to be a^ociated^ as to 
other Jufticcs 5 to the Z P^^y it is Patent > to the 
fticesclofe. 
I"] Such by Commiflion * were the Juftices in Eyre^ 
Juftices Itinerant^ fo called, oecaufe they made 
Circuits through the whole Country, to do Juftice 
every Matter of Grievance \ for they * held Plea 
cording to their Commiflions, as we|l of Matters 
the Crown, as( of Common Pkas, and that which tb 
could not determine before their Departure out of 
County, Ihould be determined in the King's Ben 
' if it were Matter of the Crown, in the Common PI 
if it be a Plea of Land : to which Purpofe, a Cerl 
rari fhould be awarded to them, to remand there t! 
Records and Pleas. ^ But if the King's Bepch c . 
into the tounty where any Commiflion in Eyre w 
the Eyre ihould ceafe, for the King's Bench is m 
than the Eyre. 

See for the Jutbority and manner of Proceeding of fi 
Juftices in Eyre. 
Statutes. 

14 £d. z. Stat. Exon. De Inquifitione faclenda fi 
per Coronatores. 

14 Ed. I. Artie, fuper Stat. Exon. 

Capitula Jufticiariorum in Itinere, 

Artie, et Sacramenta in Circuitu. 

Marlbridge, cap. 26. 7 he Vouchee to Warranty ht^ 
fore tbemy if he he within the County ^ fhall have SurA 
mons by three or four DaySy if out of the County ^ by ij 
Days. 

Such alfo were Juftices of Oyer and Terminer ^ Jthat 
is to fay, Perfons appointed by Writ or Commiflion 
to bear and determine upon any heinous Trefpafs com- 
mitted, as Rebellions, Aflemblies, Infurre<5l;ions, and 
the like *. 

« F. N. B. III. c. ^ F. N. B. 186. a. b. •4lnt 

184. but they arc now vanilhed away. * F. N. B. 243. ^ 

T 27 Aff. pi: I. 4 Inft. 185. 2 H. H. P. C. 4. » F. N.B. 

110. b. 4lnft. 163. 
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Statutes: 

Wcftminfter a. cap. 29. Such Writ Jball not for th 
^Mture be granted before any Jujiices^ except the Juftices 
}f both Benches^ and Jufiices in Eyre^ unlefs it be for an 
mormous Trefpafs that needs hajiy Remedy. Nor fhaU 
It be granted in Appeals before Jufiices^ except infpecial 
Zafes^ where the King commands it. 

2 EA 3. cap. 2. Accord. 

28 Edr 3. cap. 9. No Commtffion or Writ, fball for 
the future be granted to the Sheriff to enquire^ &c. 

Of this Nature alfo, is the Writ de Peramhulatione 
fadendaXj ^\\iQ\i is a Commiffion by the AfTent of 
both Lords, when one Lord or Town hath encroach-* 
ed by little and little qpon another Lord or Town, 
to put the Bounds in certain, and it may be dire<5t-- 
ed to other Perfons, as well as to the Sheriff, and to 
certify it elfe where, as well as in the Common Pleas 
or Chancery, But if fuch Incroachment was at one 
Time (now, or a long Time ago) there an AiEze of 
Novel Diffeizin lies. 

The Form is, IVe command you^ that haoing taken 
Hvith you twelve difcreet and lawful Knights of^ &c. you 
go in your proper Perfon to the Land of A. of B. in 
N. and the Land of C. of D. in E* and by their Oath 
caufe to be made a Perambulation between the Land of 
him the faid A. of B. in N. and the Land of him the 
faid C of D. in E, fo that the Perambulation be made 
by certain Metes and Divijions -, becaufe the aforefaid A^ 
and C. have put thevfehes before us upon that Perajnbu^ 
lation. And make known to our Jufiices^ or the Ijke^ tbi 
Boundaries. 

CHAP. XXVL 

Of the Court Leet, Court of Piepowders^ and [^3^1 

Hundred Court* 

BY Reafon alfo of Franchifes, arife certain- other 
Courts ; whereof two are of Record, viz. the 
Court Lcet, and Court of Piepowders *. 

X OldN. B. 74. F. N. B. 133. d. Regift. 157. b. Old Lib. 
Imrat. fo. 128. b. ' • 8 Co. 38, b. 6C0. 20. a. 
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f A Leet^ when a Man hath, by the Grant of the 
all that which belongs to the Sheriff's Turn, witl 
Hundred or Lcfler Precinft, as a Town, Manor, or 
like ; and therefore he hath the fame Authority th< 
as the Sheriff hath in his Turn : For he hath * }\ 
rifdiftion in Offences which are common Gricvant 
and all ^ but Peers of the Realm, are bound to do 
to it, and (hall be there fworn to bear Allegiance 
the King. The ^ Offender for an Amercement, 
be diftrained throughout the whole Precinft of 
Leet, as well out of the Land holden of the 
of the Leet, as within it. And this is a Court of Ri 
cord, the Court being the King's, and the Profit on] 
the Grantee's. And it is to be kept before 
Steward. 

The • Turn of the Sheriff, as an Overfeer of 
Court, is to enquire if the Decennaries arc full, or 
to ^ prefcnt Defaults not redrcfTed in the Leet. 
if, for Mifufer, or other Caufe, the Leet be feized iol 
the King's Hands, all the Commons (hall come to 
SherifTs Turn; « But otherwife, the SheriflF in 
Turn, hath not Power to enquire of an Offence doi 
within the Leet. 

* This Court is the King's Court ; but the Profit 
it goes to him that hath the Franchife* 
Statutes. 

Magna Charta, cap. 35. ItJhaUhe bolden once evi 
Tear^ atMlcbaelmas. 

18 Ed. 2. For the View of Frank-Pledge. 
there the Oath of the Jurors^ and of what Things tbi 
fhall enquire. 

The Court of Piepowders ', which is incident to 
Fairs and Markets (but by Cuftom a Court of Pic- 
powders \ may be without a Fair or Market) and 
for all Adions arifing there, by Reafon of any Con- 

+ 4lnft. 261. 2 Inft. 71. « 21 Ed. 4. 22. *Plj 

N. B. 161. Bro. Leet. 39. ^ 2H. 4. 24. 8 R. 2. Fin.^ 

Avowry, 194. « 31 H. 6. Fitz. Leet. 11. ^ 12 H. ;.( 

18. « 29 Ed. 3. 21. Fitz. Avowry; 247, * 22Ed.4.| 

22. * Preamble of 17 Ed. 4. cap. 2. * 13 Ed. 4. 8.b. 

4 Infl. 272, 

crafl» 
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:, Covtoant, Trefpafs, Debt, fcf f. And this alfo is 

urt of Record. 
SThe " Steward is the Judge, and the " Suit ought 
febe commenced at the (mhc Market or Fair. 

Statutes. -, ^ 

SlTidc Statute 17 Ed. 4. cap. 2. made Perpetual, L^J 
lich. 3. cap. 6. iVi^ Plea Jball be bolden in Courts 
JPiepawdeTj except the Plaintiff or Attorney be fworn^ 
f the Caufe of the Suit was given the fame Fair^ and 
fi^in the JurifdiSion. But fucb Oath fhall not be con* 
i^e^ but tbat be may plead as before^ 
Xhe Proceeding ° in this Court is de bora in boram. 
ifVnd the Trial is by a Jury of Merchants there. 
Vide Stat. 1 7 Ed. 4. cap. 2. 

^he other is a Hundred Court, derived out of the 
unty Court : When a Man hath by Grant of the 
I King, a Court Baron for all the Inhabitants of the 
todred, to be holden before him or his Bailiff; and 
pcfore it is in all Refpefts as a Court Baron. And 
fthat, which hath been faid of Court'-Barons, except 
i»: which concerns the Writ of Right, ferves for the 
pndred Court alfo '. 

CHAP. XXVII. . 

Of Arbitrement and Accord. 

JITHERTO have we fpoken of Suits^ which 
"X are the general Remedy of Things done othcr- 
ife than the Law direds. In fpecial Cafes % viz. where 
lattels Real or Perfonal are to be recovered, the 
fcmedy may be by Arbitrement or Accord, which is 
fo called Concord : As in Trefpafs, Raviftiment of 
rard, &?c. where only Damages are to be recovered. 
\ in Ejeaione Firm^^ ^are Ejecit infra Terminumj 

* 6 Ed. 4. 3. b. Kcilwcy, 99. a. 6 Co. 20. a. » 6 Ed. 4. 3. b. 
Dyer, 133. pi. 80. I RoL Abr. 544. I. pi. 2. ** 4 In^- 272- 
I Inft. 71. 4 Inft. 267. 12 H. 7. 17. 13 H 7. 19. That aCourt 
iron is Incid**nt to every Hundred. ^ Sec for all this, 9 

>. 78. b. 6 Co. 44. a. 2 Brownl. 131, 

Wafte 
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Wafte in the 'Tenet, Detinue, as well of Chj 
which concern the Freehold or Inheritance, as o| 
Horfe, or other Peribnal Goods, that is to iay, all 
in thefe Cafes, the Thing which fliall be reco^eijl 
is a Chattel Real, and alfo a Thing in certain, 
'Accord is a good Plea in Bar* So . in a Writ of 
Tenant for Repairs, for ahho' the Action is fouAJ 
uppn a Deed, yet it is mixed with a Tort, for wl 
Damages (hall be recovered. ' But a Right or 
of Freehold doth not lie in Arbitrement, and 
not be barred by any Accord with Satisfaflion, alt 
the Satisfadlion be of as high a Nature, as the R^ 
in. the Freehold. 

Arbitrement, is when the Satisfadion is by the! 
ward of Friends, whom they chooft to adjudge 
Matter between them. For an * Arbitrement, wl 


[133] 


docs not import any Satisfaftion at all for the Wr< 
put in Compromife, is not good : As that ^ the 
Party (hall deliver back to the other his own Goc 
is no Satisfaftion : Otherwife it is to ^ carry them 
fuch a Place at his own Goft, or to do * other Thk 
which is a Benefit to him ; for if it be a SatisfaAu 
* how trifling foever be that which he does, it is g< 
enough, as if it be but to give one a Quart of Wii 
or any fuch fmall Recompence. And therefore ft 
Award is as a 'Judgment, fo that the Controvcrfy pal 
in rem judicatam^ the ' Trefpafs is extindt and chan| 
cd into a Duty, for which Adion of Debt lies thei| 
upon, and the Award alters the Property of the Ch 
tels, that they may have * Detinue for them, or* 
if any Sum of Money be awarded to be paid fc 
Debt due, or for amends of a Trefpafs. And )x&t 

' Quaere Vid. 6 Co. 44; a. Doc. Pla. 17. 2 Inil; 307. 
' 1 Rol. Abr. 242. pi. 1. 4 Co. i. b. 9 Co. 79. b. Co. 
36. b. Doc. Pla. 17. 2 Brownl. 130. i Rol. Rep. 2( 
» 43 Ed. 3. 28. b, Finchden. *> 2 H. 5. 2. b. Plowd. 

9 Ed, 4.. 19., Dyer, 356. a. i RoK Abr. 128. pi. 7. 12 
7. 15, Bro. Arbitrem. 32 Cro. Eliz. 194. « I2 H. 7« 'I 

Ibid. •* 13 H. 4. 12. 43 Ed. 3. 33. I Rol. Abr. 12J 

pi. 9. 266. pi. 6. * SEd.4. I. b. ^6 H. 7. II' 

I Dycr,*i83. a. ^ 16 Ed.. 49. F. N. B. 121. g. Plovvd. 
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loth Arbitrement differ from Accord 1 but an ' Award 
if an Acre of Land, or the like, is not good, except 
he Acre be delivered* 

Accord^ is when the Satisfadion is by Agreement 
>etween the Parties themfelves^ not by Mediation of 
?ricnds, for then It is dn Arbitreitient. And here there 
night to be a Satisfaction ;' as if he at his own Cofts 
nake an Agreement between L S. and another, to 
vhom !• S. had done a Trefpafs, this may be a Sa- 
:isfa6tion to I. S j otherwife it is, if he only " end'ea- 
irour to agree them* Alfo this Satisfadion ought to 
be ** executed ; for a Tender ^ of Money without Pay- 
ment, or an Agreement to pay Money ** at a certain 
Day to come, is no Satisfaction before the Day is come 
and the Money is paid, and this fliall not be plead- 
bd in Bar in an AClion of Trefpafs, becaule upon an 
Accord, the Party hath no means to make him to 
pay it, as he hath upon Arbitrement ; but if the 
^ Money be paid at the Day, and before the Aftion 
^brought, it is a good Plea. 

^ 19 H. 6. 38. Bro. Arbitrem. 21. Fitz. 6. i Rol. Abr. 266; 

?L g. Plowd. II. ^ 30 H. 6. 4. Fitz. Accord, c. 

15 H. 6. Fitas. Accord, i. « Ibid. Plowd, 5. \ Rol. 

Abr. 128. pl.t. 3. ** 6H. 7* II. b. Curia Fitz. Accord. 4. 
Bro. 3. and Trefpafs, 279. Plowd. 5. i Rol. Abr. 129. pi. ii. 
Dyer, jf^, pi. 26, 356. a. i^ i Rol. Abr. 129. pi. 15. 17 £d. 4. 8. 
16 Ed. 4. 8. b. Cro. Eliz. 193. p. 6. 9 Co. 79. b. T. Jones, 6. 
' 6 H. 7. II. b. 16 Ed. 4. 9. 17 Ed. 4. 3. I Rol. Abr. 129. 
pi. 13. Dyer» 75. pi. 26. 356. pi. 39. Plowd. 5* Note, that at 
this Day the Law feems to be taken otherwife in favour of exe- 
; catory Accords ; for of late it has been held, that upon matual 
Promifes an A£lion lies, and confeqaenly there being equal Remedy 
'on both Sides* an Accord may be pleade'd without Execution, as 
well as an Arbitrement, and for the fame Reafon, that an Arbitrement 
li a good Plea without Performance. T. Raym. 450. urged by th» 
.Counfel, and agreed fer Curiam, T. Jones, 158. And the Reafon 
why Accord executory is now allowed to be pleaded in Bar ag^inft 
the former Opinions, is becaufe a Remedy is now given for mu- 
taal Promifes, which anciently was not, and therefore the Reafon 
of the Law being changed, the Law is thereby changed. T. Raym. 
fufra. Ld. Raym. 248, 965. Comb. 441. J^ir Hpb, C,J. '6 
H. 7. II. b'. I Rol. Abr. 129. pL 14. 

Cc CHAP. 
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C H A P. I. 

Of the Court of the Conjiabk and Marj 

HITHERTO wc have treated of the Coi 
Law itfclf, within it*sown proper Bounds, 
to the Common Law this Excellency belongs, 
fixes the Bounds of all other Laws which we 
that is to fay, of the Laws * Civil in the Coui 
the Conftable and the Adntiralty,' and of the Spii 
or Ecclefiafticai Law. For all thefe do itand 
Common Law, which direds in what Cafes^ aj 
what manner they fhall proceed ; fo that a ^ Pi 
bitioo lies to them, if they hold Plea whey they 
not : And *" the Courts of the Common Law, 
Notice of the Law of the Conftable and Marflial, 
alfo of the Law Ecclefiafticai •, and therefore * the 
mon Pleas, and other of the King'sl Courts, fhall 
all thefe Courts ; that is to fay, to the Conftj 
England, to the Judges of the Admiralty, and 
[i34]Bi{hop for Things there, whereof the King's 
will be certified, altho' they themfclves cannot hold 
thereof. 

The Court' of the Conftable is for Matters of 
See here the Statute 13 Rich. 2. cap. 2. And if an 
Enemy comes into the Realm, and levies War 
againft the King, he ftiall be tried by this Coui 
by the Common Law*. 
Statutes. 

13 Rich. 2. cap. 2. ^0 the Conftable belong 
have Conufance touching Deeds of ArmSj and of U^a 

> 

* 37 H. 6. 21. for the Court of the Conftable. , .^ Co. 43 

for* the Admiralty. ^ 31 H. 8. Bro. Prohibition, if 

the Admiralty. See 13 Rich. 2. cap 2. for th^ Court of tlicl 

ftable. « 37 H. 6. 21. ^ jo H. 6» 6- Bio* fl 

' JufV. 3<>. « 7 Co. 6. b« lA Calvi&'^Cafe* .. 3 Xnft. s» <] 


/-. 
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the Reabn^ and aifo of Things which touch Arms or 
ur within the Reabn^ which may noi be deiermined^ nor 
iujfed by the Common Law. 

I H. 4* cap. 14. Appeals of things done within the 

talm^ fhall be tried by the Laws of the Realm^ andfucb 

are done out of the Realm j fhall be tried before the Con^ 

Iftfe and Marfial of "England. ' 

An Iflue at the Common Law that he was 'with 

IT, King^ or ' otberwife in War beyond the Sea (as 

lOn an Obligation to go with the King in War be- 

Itd the 3^a» or upon a Retainer tq fefve the King 

War beyond the Sea, or upon a Diftrcfs for Efcu- 

^ or the like) fhall be tried by the Certificate of 

Conftable and Marfhal of the King's Hoft .; which 

tificate is not traverfable S becaufe it is a Trial 

Sour Law4 
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^ Of the Court of the Admiralty. 

HE Court of the Admiralty ', is for Things done 
upon the High Sea, and not within the Body 
^tay Coqnty ; for then all ^ there done is Coram non 
Ice^ and a ^ Prohibition lies. 

Statutes. 

Vide 1 3 Rich. 2. cap. 5. The Admiral JbaU not in* 
meddle but only of Things done upon the Sea^ as it bath 
mufed. 

1 1 5 Rich. 2. cap. 3. Stat. i. The Admiral hath not 
^jdiaion of CantraSs or Wrongs arifing within the 
^fy of a County^ nor of Wreck ; but of a Maibem done 
\ great Ships j hovering in the main Stream of great Ri^ 
^A henedtb the * Points of the fame Rivers^ near the 
% and in no nther Places of the fame Rivers. 

i' 21 Ed. 3. 43* t 21 Ed. 4. 20. "» 7 Co. 14. b. Doc. 
?'35-2. 370. * 4 Inft. ly), 140. Hob. 79. ^ Plowd. 

ff * 31 H. 8. Bro# Prohibition, 17. * Vid. Owen 

fk. ^t Qpacpe, if tfce Word Ports is not more reconcilable to 
* ConHruaion of tke Stfttufe/ as it is read in the old Abridge 
«nt, and Cay\ Abr. 

C c 2 8 Eliz. 
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8 Etiz. cap. 5. Every Sentence definitive^ wbic% 
af^ Gvil and Marine Caufe^ upon an Appeal in Ghana 
Jhiill be given by the Delegates^ JbaU he final. 

CHAP. ni. 

Df the Spiritual Law. And therein of Men' 
Uoly Churchy and their PriviledgeSy and ^ 
' Prtviledges in Favour of Holy Church. ' 

SUCH are the Courts of theConftable and 
miral, which ufc the Civ}l Law. 
The Spiritual Law is allowed to Men of Holy t 
So Caufes, which are called Ecclefiaftical ; frq^i wh< 
it is named) the Law of Holy Churchy or the 

Laiw* 'y-'i /\ 

^ By Reafon hereof, there arife many Things, > wl 
L'JSJarc (as one may fay) incorporated into our Law,,,nj 
which Realpn, firft we will ihew the* . Spirituai 
themfelves which they ufe, and which arc^,?'^ 
in pur Books, and then the Things that ^irii^ 
upon in our Law, as is aforefaid. 

Spiritual Law, 
The Men of Holy Church j (to omit the P<^ 
the Power he had abominably ufurped, as the,. ' 
of the Chprch, and the Vicar of Chrift, and to 
of the reft of the Clergy) do comprehend eyejyj 
within Orders, whether Sacred " Orders, as PWeft^i, 
cons, Sub-deacons, or other^i.. And all thefe at^ 
Clerks. 

What aarifes in our law. 
^ y^ To Clerks^ in regard to their Fun<3io0, tl^ 
, ipon Law allows certain Priviledges. .... 

I. They, are exempted from * all perianal Ch 
j which might hinder them in their Vocation ; ^ 
? be eleded into the Office of BailiS^ Beadle, 


.. I * 


::H 


•Thd Preamble of the Stat. 23 H. S. cap. 1. defines S< 
Orders to extend bot to Sabdeacons, and tio further. 
'N. B. 227. f. 2lnft. 4. « Rcgjft. 187. b. 2 luft. 3. 
Litt. 96. a. 
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f the like, for their Lands ; whereof thpre is a Writ 

tthe Rcgiftcr, " ^af Clerks Jhall not he. eleffed inta 
Office of Bailiff J &c/* and ,this Wrijc recites, that 
f the Common liiw, they ought not to be elcftcd, 
id commands, that if any Diftrefs or Amercement be 
ivicd in this refpeft, it be reftored. So they are cx- 
toptn4 from coming^ to the SheriflF's Turn, or tb^ 
pet ; fo the Statute ^ Marlhri4g;e^ cap. lo. recites, 
^^hat Men of the Qmrcb^ and other Men of Reli^ion^ 
u not compellable to come there ;'* and this was by the 
Jommon Law. 

^*a,. \n Anions J where the Procefs is Attachment, \0r 
^ftrefs, if the Defendant be a Clerk who hath a Boi- 
Ifice, he ought to be warned by his Perfon, or Land^ 
^lie hath any Lay-Fee ; otherwife, if the Sheriff re- 
phi that he is a Clerk who hath a Benefice, but n6 
ay- Fee, Procefs fhall iffue to the Ordinary, to make 
came by the Iffues of his Benefice, which is called 
'enire Facias Clericum \ 
Hn Favour alfo of Holy Churchy the Law allows twp 
|ber Privileges, Clergy and Abjuration. 
h'Clergy is, that he who is in Sacred Orders (a Sub- 
leacon at leaft) as the Statute 23 H. 8. cap. i. explains 
: (for fuch ' a Man, if he fhew his Orders, or the 
mlinary certify that he is in Orders, fliall have Clergy^ 
Aether he can read or not ; otherwife, he ought to 
;f able to read a Verfe) or other Perfon whatever, 
|ho by Poffibility may be a Pricft, may have the Be- [b] 
*/ of Clergy as • oftentimes as he offends, which Be- 
t is this, that Judgment ihall not be given againfl: 
>m when he prays his Clergy before, nor Execution 
fhen he prays his Clergy after Judgment, but that he 
.Ifoll be delivered to the Ordinary, by him to be kept 
pt Prifon, if he be found Guilty, by Verdift or his 
JSrh ^ Confeffion before the Coroner, or the Juftices, 
iff any Felony (except Petit Treafon) wherein Life' or 
llember is to be left> whether it be upon Indi<ament 



^? Marlb. cap. 10. fo recites. Ante 125* b. 2 Inft 4^. fsi^- F. 
% B. 160. c. Brittott7i. a. , ** 32 H* 6. ii. b. . .2 Inft. 

L ' St. PI. Cot. 133. a.. * Preamble of. Stat. 4H. 7. 

13, 2 Ilia. 637. * St. P. Cor. 138. d. 

Cc 3 ^ or 
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or Appeal ; but not if he bo -hiJnd Guilty ^ of ki 
Man by Misforeune, or in hi) own Defence, nor 
Fecit Larceny ; for in thefe tatiEer Cafei, he (hall 
have Judgment of Life or Member ^ not in Caie ^ 
High Trcafon, or Petit Treafon. And fuch <iietk 
the ' ancient Law might have hit Giergy before he 
indt£ted *, bat now, he^ (hall not bal^ it updn his 
raignment, except he pleads to the FdMfi^ aad- 
fouiKl Guilty, for otherwifes he (hall toTe hia 
by m Inquefi pf Office^ to ^ which he might not- k 
any Challenge, as he may have at this Day ^ but 
he may wave this Benefit, and pray his Ctergj after 
Inqueft charged, and before their coming back s 
in which caie, the Verdid iball notwithftanding 
wards be taken, and this is in favor€m Witdf:^ becai 
if the Jury find him not Guilty, he fhall be difch 

And this PqffiiiUty (if there be not ibme other Caufi 
to the contrary \ as if the Otfender be a WonfiM, or n 
. blind, or maimed, or the like) ihall be tmd' bytif 
Judges* And therefore 'if the Ordinary challenge faim^ 
where he doth not read as a Clerk, the OrdMsry fiol 
be fined, and the Party hanged ; or if rh>d prdiaanjl 
refufe him when he reads as a Clerk, the XDrdinarf 
jhall be fined alfo, and the Party difcharged,^ for tin 
Court are Judges of his reading, and the Orcfiimry Jl 
chere only to challenge him for hi« Clergy. ^ForAe 
Entry is, Ltgii ut Clericusy iJeo tradatur Or^iMm» 
And the fame ihall be tried by the Judges, by his A^ 
bility to read \ altho' he cannot read without fpelliDg; 
But if he cannot read but here a Word, a&d therc aflo- 
tthcr, and not three Words together, ^4er$^ If it be 
fufficient ? 

If the Clergy be had before Jadlgment (in which GA 
he is called a Clerk Conviet) he&al! be* ti^d before tk 

^ St. PL Cor. 124. e. 2 H. ff- P C %z^. 6. ;f i.i C* 

,29,. b. t Inft. 150, 629^ 6^4*' 635, 636, . • St. PL Opr. 
130. b, ' t Inft, 164. Vid. 2'H. tt. P. C. 378. i % 

Inft. 164, ^ St. PL Cor. 123. d. n Co. 29. U HjVi, 

PL Cor. 229. - * 9 Ed. 4. 28. Fitz. Coronc, 32. Bro. Clef* 
gy, 7. Kely, 28. 7 H. 4. 41. b. 7 Ed. 4. 29. a. tlViH. 164. 
Hob, 290. 2 H. H. P, C. 381. St. PL Cor. 132. a. ^ o Ei fi 
a8. Bro. Clergy, 7. ' ^ 

Ordinary 
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Notice (hall l>e given to tbe 
King of the Time before that 
he makes Pargation. i ltd* 5.' 
17. Fitx.Coroa. J52, Sumf. 
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Imary by a Jury of Clerics, 

if he thereupon purge him- 

he (hall go at large, to 

ich purpofe there is a Writ 

command the Ordinary to 

lit him to his Purgation ; if he cannot purge hini-r 

but be found Guilty by the faid Clerks, be (haQ 

be degraded *• 

!ut upon an * Appeal of Robbery, or the like, no 

-gation fhall be admitted ; the Reafon feems, be- 

tfe then the Plaintiff in the Appeal (hoUld reco- 

his Goods without Caufe, when by the P^rganonr-j ^g-i 
ippears, that the other was not. Guilty of the Fe-*" ^ 
ly. 

A Clerk comjiS (hall not anfwer to any Offence done 
Fime"- 

. Prerogative. 
A Clerk <onvia Ihall forfeit his Chattels, and fha^ 

r have Reftitution, altho' he makes Purgation ". 
If. tie Clergy be had after Judgment (in which Cafe 
Is called a Clerk Attaint) he (hall ^ remain in perpe- 
Imprifonment. 
Stnttites. 
25 H. 8» cap. 3. made Perpetual, 32 H. 8. cap. 3. 
d revived 5 & 6 Ed. 6. cap. 10. IFhere a Man is ^ 

i£fed and arraigned in one County for Jlealings Goods- 
v.anptber Cmntyr and is found Guilty y or fiands Mute^ 
c. be fhall lofe the. Benefit of his Clergy in like man' 
Qfxr^ as if he had been i^dfSicd in the County where the 
Jobbery was committed. . . • 

c 28 H.. 8. cap. !• mad£ Perpetual^ 32 H. 8. cap. 2^ 
Every one within Holy Orders fhall be ordered for the 
tijfevceis there mentioned^ in the fame manner as thofe who 
^e not. .:wi!'kin Holy Orders. , 

• I Ed. 6. cap. 12. Where a Man is attainted or con- 
'^i&ed of Murder^ Poifdning of Malice prepenfe^ of rob'- 
%ng any Perfon in or near the Highway ^ offiealing Horfes^ 
fielding^ ^ or MareSy or any Goods ^ out of a Churchy or 


• St. PI. Cor. 13S. b. 
Sf.,,ft. Cbr. 1^8. 1). 
Bro. Forfeiture, 113^ 


' 12 R. 2. Pitz. Corohe, 109, 247. 
" St. PI. Cor. 138. » 5 Ei. 6. 

« St. PL Cor/ 1 38. c. 

C c 4 ^^ ' Cbappelj 
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Ch^tfA^ Or bmg indi&d ^ affe^i d/ (mf of tb^ 
-pm^ . #JL fnu^i Guiltyk ^ «wtf «^ : . anfwer . direSlj^ 
fianis finite^ he Jhall lofe the Bm^tj^f dtffgy.^ 
v' i C# 3 Ed* 6. op, SB* F^T^f^omo^/l^JttkS^ 
Jim Btrfi^ GeWng^ or Misre^ fixM n^f. bavQ the 
Ckrgy. 

' 5 y 6 Ed. 6. cap. f . H^h&re a Ma^ pots a^ 
fif$ f» rnty Hoiffe^ Booth, or TfHt-iH ^ Fdir.or 
theX}wmrybis W^e^ CWdrofij or SM^ant^M^g viit 
Prmnfft awake or ajkep^ he Jbalfnfit.k^e Us C^gy. 
4 (ff 5 p. & M. cap. 4. jivf Accfjjkffy atiiUnlfi 
€pm»Sid of Petit Treafon^ WHful A^^er^ Rjoibery-l 
any Houfe, or Highway , or near it^ burning of any 
iftg Uoufe^ or Barn wherein theri is GraiH^ H^itkanfta 
tnute^ or challenges peremptorily above 28, orV^ IwH 
fwer direfffyj Jhall ipot have Clergy. ? ; ; .r, \ - ' 

8 Eliz. cap. 4. He that takes *'Qoojds:fi^m(fifiif\of'. 
Perfm of another privately^ without his KBoi9ki^4:iH^ 
[^b] found Guilty^ or will not dire£ily anjwer^ 0^ifi*9^^m^ 
ehallet^es above 2(;> pfremptorilyjjbell not k^e,^is^(^^ 
18 Eliz. cap* 7. JVhera a , ]i4a» if fo^^ ^QAiUy^^ 
' Rape J or Burglary ^ or is outiatoe^ jh^upon. ot ftponJi 
raignintnt confefffi it^ hef^allnfitkff^e-Ci^g^.. i .'!'.. on 
^ 39 Eliz. cap., .^5, fVheri^a Mfin ^. ^pnvi^.fif 

Jiealing in thel)ay a^y Gmds'offive SbiUif^ Value, 'if 
abtf^e^ ijf any Dw^lUrig flouje^ or any Part thereof^ mif 
any, Out-Hpfife helongittg f hereto^ dih(f noPerfonbe, thgi 
4tt, the Time ^ he Jhall noi have Clergy. ^^:^, .. ' .11 

I Jac. I . cap. 8 . ^ fVi'ere a Mm is cowifled ^f j^i* 
^if^g or thruJlifigyO^ Perfon who hajfk. riof anyW^o^ 
drawn^or who lajh .noi thenfirjtjrie^en- bim^flboMnotkn/t 
Clergy ^^^ vi?:. if fo be the Perfm iHe-wUhinJix Moyfth^i:^ 
4 H. 7. cap. 1^3. He that hath once had f he B^fj^ 
dkrgy, Jhall not have itagain^ if keif nofij^Ofd^^fi 
. »i 32 H* ?. cap. 3. Perfons ^^hinHt^ Qfdffrs:^^^ 
PUQ )?av^ Clergy^ JhaU be burnt in the liand^ and :h 
^^4eredin<all Refpihsas L0y'Clerh. ... , • m 
, He tb0 hath his Clergy, Jball not be. cfif^ifed to^tJ^ 

'* '^ But the Valne ouglit to exceed la d. 6t if is oilfy Fetkliar<tnyy 
W wbieH he (hall not have Judgmeivt of Life. 9 CoitAt^W' 

definitely by 3 Car. i. ciyp. 4. aad 16 Car« i. c;aj>. 4; ' ^ ' " 

Orn 
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Wiim^rj^ hut JhU ^ at targ$^ e^ept the yu/Hus^ if 
teirDiferethH mll'imprifin bim. Whkb htprifimm 
hall not be n^woe u^Tmr. * _ 

^j^heflndtbe^irraignedy a^adged, and executed for 
Kfjtfr Iklomesy in like mtmer as if he bad been commit 
^ed to the Ordinary ^ and there had made bis Purgatiifn. 
r^'i Ettx. cap. '4. He tkat bath bis Clergy for a lifer 
t^^^w^ and made bis PurgatioHy may be tndiffed or 10^ 
haisH ef a ftfTmir Offence^ in wbkb Clergy doth not He.- 
t 5Bd. 6. cap. T2. A Peer of the Realm (in anOf- 
k^e for' ^bicb a "Man^ may have Clergy) fbdl be as a 
tlerk eonviff; mtbout burning in the Hanij altbo^* ha 
)Mtnot read. 

^' ** The Bi*nefit of Abjuration is, that, every one who 
iics to a Church or Church-Yard, and there confeflfes 
before the Coroner, when he comes, the Truth of any 
^lony: (whteh is riot Petit Treafon) where Life or 
Kliember is to be loft, before that he is thereof attainted, 
*pOh Itidlftment or Appeal (as that he ftole fuch a 
•t;hing. in CiETtatn, or killed "fuch a Man; but when 
lie ttfces the Church at firft, it is fufficient to fay, 
t1>ar Im took it for a Felony which he hath done, ge- 
nerally, and needs not to name it until the Coroner 
%bnfied to him) then ftich Pcrfon may abjure, that is » 
■^ fay , tafce hrs Oath before the Coroner himfelf tOr -i 
*S4cpart the Realm for ever, at fuch Time and Place*- ^^^ 
^ Is prefixed' for him to do fo, and that he will go 
the direft Way there, and will not tarry but one Flood 
itA Onfe Ebb^ if he can have a convenient Paflage, 
•^ftd^^ltil he ^ can get a Paflage, that he will go every 
^iy into the Sea up to the ' Knees, to try if he can 
pafs over, ^nd if he cannot pafs within forty Days, 
iHdi tb reilder himfelf to the Church, as a Felon, &?r. 
And bylhis means' he /hatlfave himfelf. • But this doth 
^tit hoM^Jifi^Cafe of HighTreafon, or Petit Treafon, for 
'the Coi^briNst* cannot attaint him thereof upon his Cdh- 
feffion, becaufe he i^'no Judge of fach a Crime : N6r 
'feto^fe6'^h1i Judge, as Coroner, although he hath the 

^ '^yjS^t' Sr. fl' Cor. 119. b. and Fleta, L u c. 29. per tomm» for 
-ft'* wt^k ti.earning. ' Fleta faysarf to the NtcA* • St» PI. Cor. 

King's 
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King's Cotnmiffioii to do it. Ar^ iiih^pSkndi^t^ 
log in the Church, will volunmiljiiiwnf^' ^'Ftlf/oji 
the iatent that he may elbipe foi: Treafon,, . yet if ' 
Qoroner. hath. laformatioa tshat ;]^. Is qh^rjged'ii^t^ 
TreafoQ, he ought not to fuffer him cx^^al^e: 
thia is for the Benefit of the King> inaijn^ch fi9.he.i^i 
have a greater Benefit if he is attainted of Xrieft&9»: 
of Felony, for that he fhall have an n.fchcat. Sa 
Law of Fetit-Treafo^, for the Qoi^er cannot recon 
his Confcffion of this any more than he can of Hi 
Treafon : Nor can the Coroner^ H he be.informQd 
he hath committed Trealon, fuffer him to abjure 
Felony ; and this in refpeft of the Heinoufnefs of th 
Offence, notwithftandiog that ^he King is not to have 
greater Benefit in Petit-Treafon, than in Felony^ 
a Mao may not abyure for Petit-Larceny,, be 
he is not to have Judgment of Lifi: for it» 

Such Abjuration is an Attainder in icfelf* an^.i^lihi 
ftrongeli: Attainder that, can be, being by.his.awo 
fefllon. And it "* is a Forfeiture of hi$ Lands i w 
upon there is a Writ of Efcheatof L^r^>fQr FeJ©©yi^( 
qua abjuravit Regnum. And. therefore 'a Man tki$(ij^ 
hanged upon Judgment againQ: him,, and cogues t^Xi 
again, may not abjure (but Abjuration in thiSiCalQ 
an Efcape) becaufe no one may luve t>¥0 Judjg^jnent^ fo 
one fame Offence. 

jyiy/^, The I Jac^ cap. 2^.. repeals all the Sfatutes 
Abjuration and SanSuary made hefore 35* Elizabeth, 
therefore I banje mt here ^ put aiy gf them *• • . ! 
Prerogative, - , . ^ , -. . 

The King may appoint any Place that he will to be 
Safeguard for any Offender flying there, fo that .lie /hall| 
not be molefted nor enforced to anfwer, whether it to 
jtbaft te flies there for ^ Treafon, « Murder, InaBCfij^y, of 
ptjicr Crime for which he Wu iof^ Life or M^ff^* 
And this, inafmuch as it takes efieft by the Grant ^ 
the King only (for it trenches fo high in the Preroga- 


* Bro. Coron. 182. * Plowd. 262. Rcgift. 164. b.. • ^i 

Ed- 3- KtB. Coronc 335. * 21 Jac. I. cap. 28. Ace. . ' i H. 
7. 25. b. * St, Pi. Lor. 1 1 1, a. Battle-Abbey had, . 


^ oi^ Law; : - ":' ^95 

\0t oPtiteKing, that ic rtiay not bd by* Frefcriptidn) 
Kd is Mitter <rf Irtimtihk/ to one who oflfends againft 
kite King and his Or6wn, is % * Temporal Matter which rj^-i 
telo^geth to the Temporal Coercion and JurifiUQiion, 
ilMtl' needs not aoy eonfeci'atton. But yet being c&nfe- 
l^tMi by the unholy Ceremonies of the Pope, it was 
Mted a Sanfhtary. ^ 

f C If A p. IV. 

1^ jitcblfiJhGps md Bijhops, ami other Spiritual 
^ * . ' ' Corporations. 


\ \ 


S^iiMl Law. 

TH E Church i» divided into feveral Provinces^ and 
every Province into feveral Diocefcs, and Ithc 
Diocefe into particular Parifhe^. 

- ;F4x>ffi whence it conoes, that the principal of the 
Clergy are the Bifhop, and Parfon (who is aifo named 
Reftd^r) of a Church. 

* Bi^op, as the Archbifhop, and Bifhop properly f# 

'> ArchWlhop, who is in every Province ; w*i6 is alfo 
called Metropolitan. 

* lUfliop, who is in every Diocefe. 

To thefc the Clergy within their Diocefe owe Faith 
^d Obedience, which is called Canonical Obedience. 

ff^i^at arifes in our Law. 
If a Clerk kill his Prelate, to whom he owes Faith 
and Obedience, this is Pctit-Treafon ^. 
Statute. ' 
Vid. 25 Ed. 3. cap. 2. OfTreafons. So rec'Jes it. 

Spiritual Law. fiagl 

Every Biftiop, whether Archbifhop or other, hatii^ ^ ^ 
fender him an Archdeacon, for the better Difcharge of 
his Cure. 

What arifes in mr Law. 
If any pne holds a Church with Force, fo that the 
jBifliop or the Parfon caauot do their. Office then?, this 

* »» I Hr.7. a6. ■ '* I H 7. 25. b, * * 19 H, 6. 47. b. 
Bac, Caf. of Pctir Tieafon. * • 

' - (hall 
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is between two Pariofi^pf 4 jQiHlir)^ ^of Prc]}en< 
upon the Tit]e> «iii. ti;^ one li^«^ ^e other out wt 
ifoitoe^ and Arma. . ^ ,\>j ^thiq^Writ th^^j^prce. cnl 
flialt be ttmovodt aad hoc c^e ^jtrifijfnbeatjWh^, 4^<j 

e>fleflion of the Church, whether he be in poflcffioli 
ight or by Wrong, , for chm he fhall have a Writ 
Mlrare>liiin again ^ \ r. « ^^ . 

; And thU Writ (hall be granted as;W(;l] upon 1 
SufmHTc of the Incombenr, or Party^^ grieved, \ 
any Certificate made by the Bi(hop in the Cbanceiy, a| 
Qpott ftich Certificate, and by reafon of fuch Certificate, 
And there are two fe veral Forms^ of the Writ in theft 
two Cafes ; and this Writ is returnable and not return*- 
able at the Pleafure of the Party who fues the fame, and 
may be returnable as well into the Common Pleas, at 
into the King's Bench ""• 

Spiritual Law. 
. All that have been named, viz, the Bi(hop, Archf 
dftacon, Parfon, are Spiritual Corporations. 

fTbai arifes in Qur Law. 
They ace alfo Corporations at the Common L|iw: 
For a ^ Parfon (and the fame is to be intended of ^ 
others) hath two Capacities ; the one, to take to luff 
ind his Heirs, and the other, to him and hisSuccefl^n^ 
and in this latter Capacity be is feized in the Right ^ 
his Church ; and • if J. S. be Parfon of Dale, and L; 
is given to J. S. Parfon and his Succefibrs, and J. 
Clerk and his Heirss he is Tenant in conuaoa, with 
hf m&lfk r 

Spiritual Law. ...\^^ ,, 

But befides thefe there have been (fivers other $pV 
fitual 'Corporations made % Regular, and Secglai;. .,,. 
^^Rfgula^rS who have entred into Religioi:^ {&on 
whence they are called Religious) and have pro&Qra 
three Things, Obedience, Poverty, and perpetual Ch^ 

'»' OldN^B. sj.bi * ■ F. N, B. 54. d. . 2 loft, '54.. »4^ 

Edv.^. »y. Bro. Detne, &c. 2. 14R. S. 3*o«rb. • \\%%> 

3o,b.. •P4H.4. fcap.«. 4H. 4. cupriz. ^ 2Co,.4^k 

'«»a4::d^ibid. Co. Lict« 93. b. 94* 250. a. 

' tiiyj 


bbf t as an AHIboiktii h\&<:dn¥^ht% 3 a Pirior wd^dtti^ 

^3... ;..' ' • ^arafffi^ri^oi^Lm. "- •• '>ff.i noq.: 

^Hgierns ^poiiathyAs, abfe Co ^iitchafe 10 Che UlHaoB 
ii^ Mtttife-^ • '-■ ■ '' '• '' ■■ •• - • •■• ^ • ' *- r-' .1 urL..^ 

Secular S who have not fo entered into Rell^iriptW 
9ie' BHhop and his Ch^ter, Mftftesr bf a IticS^ttW And 
fifii' Bkietbi^, IVafdto^ df a ChapeT aiid his Chaphttn^ 
and the like. ' ^ • " ' ^ • ^.\;. 

The Chapter of the Bilhop confifts of tlie1>caiTao 
ilie Chief, and df the Prebendaries, or the like, Wko^ac^ 
iw6ftr tommonly called the Chapter*. ^ v >^-\ 

^' l^c King makes the Corporations of Dean ioA 
Chapter, and the like ^ 

As to the Bifhop and Chapter^ which arc but one 
Bt^/i theifPbiTeffions are divided, fo that the BlAop 
hath Part fot himftif, and the Chapter hath >tho 
Refiduef. v . 

* yAtld tfhiifPdIeffibnsaMb for the moft part are dfvi- 
3fel,'' the Dean having fome Part alone in Right of the 
Deanery, and the particular Ftebendaries iomt Part ia 
f^tii of their Prebends 5 the Refiduc the Dean Md 

hapter have together. And each of them is to fad* 

dr^fe incorporated by himfclf *. 
^ Statute. — . ■ . 

^- VideWeftmiriftcr^. cap.4^. ^Lahd"adhitkis^wek 
by the Kif^ to AhbieSy andjucb Religious Houfes^ bd Mien^ 
tdy the King Jhall feize the fame ; and if a common Perfon 
he the'' Pounder J he/ball have a Contra formam CollMVnis. 
And if ' Land gi*ven for a Chantrey^ Alms^ or-tbe-like^ke 
Wltiird^n for two Tears^ the ' Gruer ft>all b^Mr^ €efr 

fet^/A *• * •' ' ••■'^^^''^ 

' - ■' • • •• ^^ . . . . • .-■ I ry:.\ 

* Littlet. $. 200, Co. Litt. 94. a. ^ i\ H. 8. 3. b. « Ibid. 
^ do. Litt.-94. a. 250. a. ' '^ i'j Ed- 3. 40. k ?#rrifcg.-. >'; 14 
fi/i^' 3. b. «' 40 Ed. 3. 23. F. N. B- 195. . 3 Cp. 76, f. 

» fTEd; 4. 76. - iyiAff. pi. 29. 18 Ed. 3. j6-» ?. N.B. 195* . 
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• SpirirmtlLdm. -^ 

The Heads ^ of thefe Spiritiaal Cor^rations arc 
times cledive, fometirtiw ^pHffenttttive, -and- perpe 
having a commM Seal \ iemeiinies donative and '! 
moveable. 
[\9o\ fVbat arifesfrom the'tjdhoUi^efeaf in pur Laur^ 

If a Bifhop, Abbot, Prior, Dean, Prefeeridary, 
Mafter oi a Hofpiial, difcontinue, (that is to fay, wh 
^cy alienf the Land whkhthey has* iri-rigl^ of the! 
Chul-ch, Houfc, Abb^, or 4?riopy, without Liccti% 
their Convent, Chapter^ or Brethren) tfce Sticceflbr 
have a Writ of Entry ^rie Affenfu capitidi \ 
Sfatutts. ' 

See ^all ibt Statutes df MoftrntUn. 

Sfc WeBminfter2. cap. 41. Up&nLandghenfw 
Religious Hcufe^ or for Maintenance of a Cf>antreyy alien 
edy if the King be Founder ^^ be ftfall feiase it^ if a eomm 
Perfon^ befhall have Contra formant^ Colkfionis, 

Ufoh a Cbantrey witbdravt>n for two Tears y he ^ 
have a Cejfavit of the Cbantrey^ to recover the tUm 
itfelf. 

Marlbridge cap. 28. Upon an Intrufion in the ^t^jf 
^bi Predeeeffor^ who hroffgbt an A&ion^ oHd "SedwU^H 
njoas depcnaing^ or freftdy before their Deaths ^bereW 
jSiion is broughf, the Sueceffor /hall bate a» ASion: S# 
upon an Intrufion in "Time of Vaeathm 5 and theyfbei 
recover Damages ^ as inJffize of -Novel Dijfeizin. 

* Land may be given to Spiritual Cwporations* to 
hold in Frankalmoign ; for if an Abbot Tenant in 

' Frankdmoign aliens to a Secular Man, he fhaR do 
Fealty to the Lord, becaufe a Secular Man cannot hdd 
in Frankalmoign. And in this °* Cafe of Frankal- 
moign he holdeth of the Donor, and is within his Fee, 
for the King's Grantee of Eftrays within his Fee' fliall 

^ have Eftrays in Land which is holden of him in Frank- 
almoign; and he that holdeth in Frankalmoign ^fliall 
have againft his Lord a Writ of Mefne^ or Ne injufti 
vexes : And if an Abbot be Tenant in Fiiankalmoign, 
and all th^ Monks die, the Lord (hall have the Efcheat. 

* 21 Ed. 3. 55. 1 1 H. 4^68. Co. Li:t, 256. %, ^ F. N. B. 
194. i. Litflet. J. 593. 1 Littlct, §. 139. « 7 Ed. 4. lO. 
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By this Tenure ^ he is bound to fay Orifons, and thefe 
priibns are the Services ^ . but inafoluch as the Orifons 
l^e not put in certain) heihali neither do JFealty, nor is 
he fubjedt to any Diftrefs or Cejfavit^ if they are not 
done. 

And this draws to it Warranty and Acquittal againft 
$dl Men, and Warranty againft him and his Heirs ^ 

Prerogative. 
\ Of every Abbey ^ Priory, or fuch Houfe of the King's 
Poundation^ he fliajl have a Corody for his Vadclet ; to [b} 
,vbich purpofe a Writ de Corrodio habendo lies ^ 

The King is the Founder of every Biihopric, and 
therefore ought to have of each of them a reafonable 
Penfion for his Chaplain until the Bi(hop hath pro- 
jnoted him to a convenient Benefice ; to which purpofe 
a Writ de annua Penjisne lies **. 

And the King did formerly * give the Bifhoprics, 

but afterwarids he granted free Eledions to the Dean and 

ijphaptcr : But the Dean and Chapter ^ Ihall not chpfe a 

^Bifliop, nor the Convent an Abbot or Prior, of the 

King's Foundation, without the Licenfe of the King* 
,, And there is a Writ in the Regifter to fignify tojthe Or- 
k\dinary the Royal Aflent to the Election of an Abbot, 
{'f^c. commanding him to execute that which belongs to 
[ Mm to do; and therefore it Jhall always be dircfted to 

the Ordinary himfelf. 

The King fliall have the Temporalties of the Bilhop- 

ric. Abbey, or Priory, which is of his Foundation, du- 
. ring the Vacation *. And there is a Writ in the Re'-- 

gifter De reftitutione Temporaliumj to reftore them to the 

Biftop and Prior eleded and confecrated ; which Writ 

ihall be direfted to the Efchcator f- 
Statuses. 
Vide Magna Charta, cap. 5. and Wcftminfter i, cap. 

21, I'lbat JVafteJhall not be done^ whin the Lands are in 

Cuftody in Vacation^ 

» Littlet. f 135. 6, 97 Ed. 2. Fitz. Garr%my 79. P F. 

N. B. 230. a. ^ P. N. B. 230, 231. g. * Co. Lht. U4. a. 

344. a.3 Co. 75, 76;- ^ F. N. B. 169. b. 170. b. * 2 Xnh 15.^ 
+ F, N,B. 169.*. 
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The King may fcize the Temporalties of *" Bilhi 
Priors^ (^c. for Contempt, and (hp Temporalties of] 
^ Prior alien in time of War. 
Statute. 

Vide 25 Ed. 3. pro Clcro, Stat. 3. cap; 6. The Jt 
tices Jhall receive a reafonabk Fine upon the Conta 
adjudged. 

CHAP. V. 
'^'^■' ' Of CONVOCATIONS. 

Spiritual Law. 

TH £ Archbilhop and his Bifliops, and the Refiduif 
of the Clergy of his Province, aflembled in Sjj^ 
nod, have Power to make ConQitutions in Spii 
Things, to bind them of Holy Church •• 
Prerogative, 
They ought to be aflembled by the Authority oi 
King, and to have his Royal Ailent to their Confti 



tutions ^ 


Statute. 

8 H. 6. cap. I. The Clergy called to Convocation ijth§ 
King^s IVrity and their Servants^ JhaU enjoy the PrivUegeti^ 
goings tarrying^ and returning^ that the Peers and Com^ 
mons of the Realm in Parliament enjoy. 

What arifes in our Law. 

Before a Man ^ (hail be adjudged a Heretic, he oughc 
to be convided thereof by a Provincial Synod (for our 
Law does not take notice what Thing is Hercfy) ao4 
after Abjuration make a Reiapfe into that, or any other 
Herefy, and then be newly convifted by them, and 
damned. And therefore the Writ of Haretico comhu-^ 
rendo (as all other Writs) fhall be diredled to the She* 
riff, after the Party is committed by the Clergy t» 
the Secular Arm. But by the Statute 2 H. 4. cap. ig* 
every Bilhop in his Diocefe may convift a Man of ^ 
Herefy, and abjure him, and afterwards convj& biia 

^^ 21 Ed. 3. 3. Stat. 14. Ed. 3. pro Clero, cap, 3. •* i6Bis« 
Fitz. Monftrans Faits 166. ^ 20 H. 6. 13. Newton. ' 2 J 

H. 8. cap. 19. 4 laft. 322. i F. N. B. 269. 3 Infi. 39* 

aneWi 
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^ne>V 'thereof, aftd condemn him, and warn the Sheriff or 
>ther Officer to take him and put him into the Fire* 
\t\d this the ShewfF or other Officer ought to do, by the 
?recept of the Bilhop without any Writ to be dircdtcd 
o them by the King to do it ; but this Statute is repeal- 
!d*by the Statute 6i 25 H. 8. cap. 14. fo that now the 
Drdinary ought not to commit him to the Lay-power 
;o be burnt, without^ the King's .Writ firfi purchafed*. 

CHAP- VL 

Of the Spiritual JurifdiSiion of the Otdimry.. , [b] 


«t 


Spiritual Ltiw. 

THE Spiritual JurifdidUon of the Ordinary is 
wholly in the Bifhop, that is to fay, in the Arch- 
Ig^fliop throughout his Province, and in the Bi/hop 
within his particular Diocefe ; from whence they are 
named Ordinaries, Spiritual Judges. 
Statute. 
37 H. 8. cap. 17. • Every DoSlor of the Civil Lam 
lawfully deputed may exercife all Ecclejiaftical JuriffiSion^ 
and theCenfures. 

Prerogative. 
The King is the Supreme Ordinary, that is, by the 
ancient Common Law of England, before the Statute 
'24 H. 8. cap. 12. For ^ Refignation may be made to 
'him; he may *" give a Church to hold in proper 
: Ufe ; he may not only * exempt any Ecclefiafticai Per- 
' fon from the Jurifdiftion of the Ordinary, but more- 
over may grant to him Epifcopal Jurifdiftion j he (hall 


1 ^ 


* By the Stat. 29 Car. 2. c. 9. the Writ de H^ntico comhurent^ 
is aboiifhedy with all Procefs thereupon, and all Puniihment by 
Death in purfuance of Ecclefiafticai Cenfures. But this doth not 
abridge the Junfdif^ion of Proteftant Archbiihops or Biihops/ or 
other Judges of Ecelefiaftical Cotuts» but that they may paniih Athc* 
ilm, Blafphemy, Herely, Schifm, &c. according to the EcclefialHcal 
•^f^* by ExcommaDicadoD, Deprivation, Degradation, and other 
Eccteiiaftica] Cenfures^ not extending to Death. Lous Deo. , * Re«- 
vivcd I Eiiz, cap. i *• Plowd. 498. « 7 Ed. 3. Fitz. Quar. 

Imped. 19. Vid. 29 Ed, 3. g. * i H. 7. 23. 17 Ed. 3. 23. 

D d prefenc 
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* prefent to his free Chapels (in defaiilt of the Dean) 
Lapfe, and this asQrditiary, and in refpedt of bis 
preme Ecclenaftica) Jurifdidion : Alfo he may difpei 
' with a Baftard to be a Prieft, altho' it is prohibiced 
the' Laws Ecclenafticdi allowed here within this Realm] 
bat the Reaf n is, becaufe it is not Malum in fcy 
Malum prohibitum. And all that which the Pope 
to do in fuch Cafes within the Realm, that is, his Pi 
vifions, ' Appeals to the Court of Rome, * holding PI 
of Things Spiritual arifing here, ^ Excommunicatii 
under his Bulls, and the like, were nothing but Ufur] 
tic ns and Encroaichments upon the Dignity and Prei 
gativeRoyah 
[14 Spiritual Law. 

Sometimes this ordinary Jurifdi£tion is delegated 
other Spiritual Perfons, as Archdeacons, or the lil 
in fome particular Places ; from whence they are caili 
Teculiars. 

What arifes in our Law. 

Upon an Iflue at Common Law of Matter of Fs 
which is a Thing Spiritual, as Baftardy, Excommun^ 
cation, or the like, * the Trial fhall be by the Certifica! 
of the Ordinary ; and therefore his Certificate mi 
an end of the Matter, and is* not travcr fable. 

The Ordinary is alfo the immediate Officer to 
King's Court, as to Things Spiritual, that is to fey, 
fcrve their Proccfs ; which fhall be by the Ordinary hii 
felf, not by the Commiflary, Archdeacon, or 
other, altho* he hath immediate Jurifdi(5ti6n, if he was 
not fpecially admitted an Officer of the Court ""^ 

* 27 ted. 3. S4. R N. B. 34» f. ^ II H. 7. 12. 5 

28. a. Caudrey's Cafe. Hob. 147.' e 19 Ed. 3. fitz. Qa 

non adraifit7. See Stat. 25. Ed. 3. ofProvifors. ^ Prcaro 

of 24 H. 8. c. 12. * 9 Kd. 4. 3. F. N. B. 44. h. * 301 

Aff. pi. 19. ^7 Ed. 4. 14. 7 Co. 14, b. Doc. pla. 351J 



7 Ed. 4.14. 8H.6. 3. tzEd. 4. 15. 
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CHAP. VIL 

Of Suits in Spiritual Courts. 

Spiritual Law^ 

E " Suit in their Courts is by Libel : The Pro* 
\f ^ ceeding by Citation and Cenfurcs of the Church, 
It is to fay, ^ Excommunication if the Party do not 
>ear, or for other Contumacy, as in Difobedieocc of 
ir Sentence, ot the like. 

Statute. 
Airticuli Qcri cap. 12. ^be Kit^s Tenants may h 
}d out of their Pari ft) or Town. 

What arifes in our iMo. , 
[The Suit of a Perfon excommunicated fliall be put 
:hout Day, until he be abfoived. The Entry i»^ 
Z.€t the Plaint remain without Dajf^ untily &c ''.** 

Prerogative. fb]. 

If he that is excommunicated will not by 40 Days be 
pnciled to the Church, and juftified by their Cenfure, 
{ King, upon a Signiftcavity that is, a Certificate 
de to him in the Chancery by the Ordinary, ihall 
p him into Prifon, and fo juftify him by his Body, until 
ll fatisfy the Church for his Contumacy and Con^ 
apt J and this by a Writ de Excommunicato capiendo j 
lich Writ is alfo a Jujiicies "*. 

Statutes. 
Vide 5 Eliz. cap. 23. The Manner of the Execution 
this Writ. 

When the Church is fatisfied, and they have abfolved 
n, he ihall have a Writ de Excommunicato deliberando^ 
deliver him out of Prifon '. 

When one who is taken by the Writ de Excommu^ 
ato capiendo ofiers fufficient Surety or Caution to obey 
: Church, which is refufed, he fliall have a Writ * de 


' Vid. Stat. 2. H. 5. cap. 3. for Ckation and Libel. ® Vid. 
ic. CIcri, cap. 12. p 30 H, 6. 40. Ltttlet. §. « Old 

B. 34. 35. b. ^ Old N. B. 35. a. ?,. N. B. 63. a. » F. 

B. 63. c. See BacOA of Government 1 1^3. touching this Writ. 

D d 2 Cautioni 
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Cautione admittenda^ to have this Caution admitted, 
to be delivered. And it may be either to the On 
himfelf, to command him to be delivered, which 
Ordinary may do by Word, or to the Sheriff, to 
fuch Deliverance \ and then it is with an Excommm 
deliberando. 

Spiritual Law. 

The Party grieved by the Sentence in the Spii 
Courts (hail have an Appeal ; and by this the Sent 
isfulpended, until the Appeal be difcu0ed *• 

fVhat arifes in our Law. 

If the ^ Spiritual Court holds Plea where it oi 
not, as of Goods, or Chatties, or the like, and all 
it be a Matter for which the Plaintiff hath not any 
medy by the Common Law, as of a Covenant brol 
without Specialty, or Debt againfl: Executors upoi 
Simple Contraft made by the Teftator, or for Laj^ 
Fidei againft one who hath waged his Law in an Ar 
of Debt upon a Simple Contra£i:, and hath taken a 
Oath, in fuch Cafe a Prohibition lies. But a Man 
fues in the Spiritual Court in Cafes belonging to 
Jurifdiftion, a$ for Matters Teftamentary or Mai 
nial, and is rellrained by a Prohibition, (hall hz\ 
Confultation to them to proceed ^. 
Statutes. 

Vide 24 Ed. i. Of Confultation. ^fter Probibiti 
if the Chancellor^ or Chi^f Juftice of the Kings fee^ 
the View of the Ubel^ that the Spiritual Court ought 
determine itj they Jhall award a Confultation. 

50 Ed. 3. cap. 4. ^he Judge of Holy Church may 
\^\Afi\ceed by virtue of a Confultation once granted^ noti 
fianding another Prohibition afterwards^ that is to 
if the Matter in the Libel be not engrojfed^ enlarged^ 
changed. 

Spiritual Law. 

The Suits in the Spiritual Courts are of two 
viz. in Offences, and in Matters of Intcreft. 

The Suit in Matters oi Offences^ is not to rccoi 
Damage, ' or any other Thing, neither can the " 

*" 4 Inft. 340, «> Old N. B. 30. c 22 Ed. 4. Fitz, Con 

tation 2. Ant« 28. a. ^ Old N. B. 32. b. * Ariic. Qcri, c. 
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5 impole any pecuniary Mulft, but it is only to in- 
: Puiiiihcnent on the Offender,, viz. Canonical Pu- 
imerxt \ pre Salute Jnima^ which is called Penance. 
: the Party *" may redeem it with a pecuniary 
lends. 

Prerogative. 
SM Suits there of this Nature (viz. to inflift Punifli- 
It on the Offender) not only ex Officio^ but at the 
ftfecution of the Party grieved, are ^ for the King, 
fmuch as only Punilhment is to be inflicted, and no 
mages to be recovered ; and he may * pardon them, 
^ The OflFcnces punifhable in Court Chriftian, are ei- 
r' fuch as are punifhable ex Officio Judicis only, or 
h as may beprofecuted by the ' Party damnified. 
Df the firit Sort are Simony, Hercfy, « Adultery, 
raication, ^ Ufury, not receiving the Sacrament from 
[Curate, * letting the Church- yard lie uninclofed, or 
it^hurch uncovered, or not conveniently decked, pro 
ejione Fidd^ or the like. 

A Parfon *, or the like, in Offences herein of a great- 
Nature, as Herefy, l^c. may be deprived. 
In Offences which may be profecuted by the Party 
imnified, he (hall recover his Cofls ", and fhall fue 
r them in Court Chriflian. So alfo he may fue there, 
berc "^ another agrees to pay him a certain^ Sum of 
foney in amends, to redeem his corporal Penance, and 
fcrwards does not pay it. 
The Offences of this Sort are, 
*. The " laying of violent Hands upon a Clerk. 

2. Defamation ^ of Adultery, Ufury, or fuch Offence, 
hereof the Spiritual Law hath Cognizance. 

3. The * taking and detaining the Wife of any Man ; rj^-i 
iat is to fay, he may fue> there for the Reftitucion of 

4 Co, 20. a« * Artie. Cleri, cap. 2, 3, 4. ^ 5 Co. 51.8. 
Hob. 82. Dav. 73. a. • 5 Co. 51. b. ^ F.N. B. 53. a. 

Scat. deCircumfpcdlc agatis, 2 loft. 488. * Stat. 1 <; Ed. 3. 

'P- S- [repealed]. Regift. 4.9; a. ^ 2 Inft. 489. Dr. & St, 

*• c. 32. k 2 Inft, 493. I F. N. B. 53. b. ™ F. N. B. 
I. m. n p, N. B. 53. a. 12 H. 7; 22. 4 Co. 20, b. *» Ar- 
c. Cleri, cap. 3* 2. Inft. 492. F.N.B. 5.1. k. p F. N. B. ji.i. 
'•N.B. 52.k. 
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bU Wife, altho* he may have an A£^ion of Trefpafs 
the Common Law. 

Such are the Suits in Court Chriftian, as to iafli 
Puniftimcnt upon Offenders, Thofc follow which 
for the Intereji of the Party, 

Thefe are, 

1 . Of all Things which tend to the Maintenance 
the Church ; as 

The Parfon, Vicar, fc?r. (hall fue there againfl: f 
Parilhioners for fubtra^ling of Tithes, or dilturbing 
from carrying his Tithes by the Ways and P 
ufcd for that Purpofc, for a ^ Mortuary, where it 
been accuftomed, 6?r. for ^ Oblations, Obventions, 
but if the ^ Parfon, ^c. fell them, being in his Barn, 
elfe where, there he (hall not fue for the Money in 
Spiritual Court ; for by the Sale the Tithes are bee 
Lay Chattels. And althc* a * Man crqSks a Mill in 
Land de novc^ yet he ftiall pay Tithes. 

One ^Incumbent fliall fue there againft another 
cumbent for Tithes, or other Fruits of the. Church, 
for the Church itfelf, when they claim by one fa 
Patron, and in which the * Patronage, that is to i 
the Right of Advowfon of his Tithes, nor any P 
thereof, doth not come in qucftion. And this is call 
Spoliation ; as a Parfon whp takes another Benefice, 
is created a~ Bilhop, and hath a Difpenfation to 
his Paribnage, fliall have Spoliation in Court Cbri 
againft another Incumbent prefented by the Pat 
And then it (hall come in Debate whether he hath 
Plurality, or a Difpenfation, or not. But note, t 
now by the Statute (Veftmifijier 2. cap, 5. he may fue 
Court Chriftian for Tithes, altho* they claim by fever; 
Patrons, lb that the Right of the Advowfon of 
Tithes comes not in queftion, that is to fay, if he do n^ 
demand th^ fourth Part pf the Value of the Church*. 

f Stat, de Circumfpedc agatis. 2 Tnft. 490. ^ 2 Inft. 491* 

« Artie. Cleri, cap. i. »* Ibid. * Ibid. cap. 5. Poft. 147. «• 

' Stat, de Circuml^pe/9e agatis, 8 F. N. B. 36. g. 51. c. Ym 

wbce the ) itie of the Psitroatge is in queflion, there is no SpA 
jati(^. *» F. N. B. 51,. c. % In^. 49^. Poll. 146. a. 

Statutif 
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1 8 Ed. 3. pro Clcro* cap. y. • fFrifs of Scire Facias 
^ Clerks^ to i^Jkvcr toucbifi^ tHhcs In the Cbanc&y^ Jhall 
^ ie granttdfor the future. 

Alfo he ftiall tut there ^ agakift another Parfon or 
ric^r, for a Penfion due to him. And the Executors 
►f his Predeceflbr for the Dilapidations of his Predc- 
:eflbr. See the Statutes 13 Eliz. cap. 10. and 14 Eliz. 
»/>. 11* 

Church- Wandens * fhall ftie there for Goods devifed 
o the Repairs of the Church, or of the Church-yard, 
H' the like. 

The Parilhioners and the Parfon ' (h:dl fue there the 
renants or Poffcflbrs of any jLand within this Parifli, 
nrho were ufed time out of mind to find a Chaplain for 
Divinie Service in the PariQi Church, and now rctradl, 
ftnd will not find fuch Chaplain. 

2. In Caufes matrimonial and teftamentary ^ 
Statutes. 

Vide X3 Ed. i.Stat. Circumfpcdke agatis. 

Artie. Cleri, cap. i, 2> 3, 4, 5, 6, t^. Vid. cap. 7. 

Prohibic. fuper Artie. Cleri. Raft» Prohib. 5. 

1 Rich. 2. cap. 14. 

See all thefe Statutes for the Spiritual JurifMSHon. 

In Caufes matrimonial, are the Contract itfelf of 
Matrimony, and the Right of Marriage, Promifc to 
marry my Daughter, &ff. And for the fame Reafon 
Divorces, Matter of Baftardy, and the like ^ 
Statutes. 

2 Ed. 6. cap. 23, The Authority of the Judge^ in 
Eccleftaftical Caufes y confirmed. 

32 H. 8. cap. 38. All Marriages are declared lawful^ 
which are not prohibited by God^s Law. 

5 & 6 Ed. 6. cap. 12. revived i Jac.i. cap. 25. ^ho 
Marriage of Priefts and other Eccle/iafHcal Perfons JhaH 
he a^udged lawful^ their Children inheritable^ they tbern^ 

* Before this Stat, the Right of Tithes was determinable in the 
Temporal Courts at the Eletftion of the Party ; and now they (hall be 
determined in the Ecclefiaftical Courts, and the Temporal Coarcs ar^ 
excluded. »> 2 Inft. 491. « Regift. j;. *» F. N. BJ 

53. 1. • z Inft. 488. ^ Vide 15 Ed. 3. cap. 6. 

D d 4 felvef 


4og THE FOURTH BOOK 

[b] fihes enabled to be tenants by the Curtefy^ andtbeir Wrvn 
dov>Me. 

W here a Man marries a Woman by whom he had Iflue' 
before, fuch Iflue is by the Spiritual Law a Mulier^ that; 
is to fay, a legitimate liTue, and no Baftard ; but in out 
l^aw fuch lilue is a Baftard, and not inheritable ^. 

IVhat arifes in our Law* 

If a Man ^ hath a Baftard by a Woman, and after- 
wards marries the fame Woman, and during the Ef* 
poufals hath Iflfue by her, fo that both the Iflbes (hall be 
of the fame Father and Mother, there if, after his Death, 
fuch Baftard (who is called Baftard eigne ^ and the 
Other is called Adulter fuifne) enters firft inta the Land 
defcended from the Father (that is to fay, before his 
Brother, or * Sifter, if both are Females) and ^ conti- 
nues the Poficftipn all his Life without Interruption, this 
fliall gain to him the Right of the Inheritance, altho* the 
* Mulier fuifne be an Infant, becaufe this binds the 
Right. And the Reafon of th s Maxim is, ^ becaufe 
fuch Baftard is z Mulier by the Law of E[oly Church, and 
therefore hath Colour to enter as Heir to his Father. 

Spiritual Law. 

As to Caufes tcftamentary, the committing of Admi- 
niftration, &r. it is to be knownt ^ that it is but of late 
time that the ChUrch hath h^d the Probate of Tcfta- 
inents in this Land ; for the Temporal Courts have the 
[piobate of Teftaments in all other Places except Eng'^ 
land; And in many Places in England the Lords of 
Manors have the Probate at this Day in their Temporal 
^ourts. Apd gnciently ^ Bilhops had no Power to 
commit Adminiftration, but when a Man died inteftate, 
the King, as Pat§r Patri^y was wont, by his Miniftcrs, 
to feize the Goods, to the intent that they Ihould be 
prefcrved and difpofed for the Burial of the Dead, the 
J^ayment ot his Debts, the Advancement of his Wife, 

I Vid. Statute pf Morton, cap, 9. Littlet. J. 400,, Ante 28 •b, 
I Rol. Abr. 357. ^ Liulei. §. 399. » 17 Ed. 3. 59. F. 
B^llaidy 32.. ^ 2 Ed. 3, 16. ^ 36 A/T. pi. 2. ^''O. Difccpi. 
pg, ** .Littlet. §. 400. • 2 R. 3. Fjiz. Teftamen? 4. 11 H, 
7. 12. b. Bro. Teftam. 26. 9 Co. 37. b. 5 Co. i|5. a^b. Cau- 
drcy's Cafe. Perk. Sed. 486. Vau-i- 207. i Sid. 46. Seldcn'i 
Jurifdiftion of Teftaments, 9, 10, '9 Co. 38. b, ^ Inft 48 J, 
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tid his Children if there were any, if not, the next of 
is Blood. 

But notwithftanding this, in regard of the long Ufage 
if theie things in the Spiritual Court as Spiritual Mat- 
ers, I have put them under the title of Spiritual Laws. 
In Caufes teftamentary are thefe following, 
I. The *Teltament ought to be proved before them 
n their Courts ; and the Executor ^ fworn to perform it, 

IVhat arifes in our Law. [^44] 

If many Executors be made, and one refufes, yet 
ke may adminiiler "" at his Pteafure, and the other Ihall 
Dacne * him in every Aftion for any Duty due to the 
Teftator, and his Releafe fhall be a Bar of the whole 
Duty t : And if he furvive the other Executor, he Ihall 
have the Adlion, || and not the Exeeutor of him who 
died ; otherwife it is ^ if all refufe ; for thfen the Tefta- 
tor dies inteftate : But if the Executor ^ once adminif- 
ter, as if he fell Land in Ufe which is appointed by the 
Will to be fold, and the Money to be difpofcd, &ff. he 
fliall never refufe afterwards. 
Statute. 
a I H. 8. cap. 4. Where a Man devifes that his Exe* 
tutors Jhali fell his Landy and one refufes j the other may 
fell it alone. 

^ When Executors bring any Aftion, it Ihall be in all 
their Names, that is, as well of thofe that refufe, as 
others. ' But an A£tion may be ag&inil him who ad- 
minifters alone. 

» 21 Ed. 4. 34.. ^ Plowd. 544. » 21 Ed. 4. 24. Bro. Execa* 
'tors 117^ Dy. 160. pi. 42. Hard. 11 1. 9 Co. 37. a, 1 Andcrf. 27. 
Moor 273. 2 Brownl. 58. Bac. Ufe of the Law, verfusfinem. Noy't 
Max. 102, for notwithflanding his Refufal, he is privy ta the Laft 
Will, and remains Executor ilill, fo that a Sale may not be made to 
bim. Co. Litt. 1 13. a. 1 Andcrf. 27. * M. 2. A. 3. 2p & 22. Bro. 
Executors 16B. Perk. § 485. Plowd. 184. 35 H. 6. 36. Fitz. 
Executors 26. 9 H. 5. 6. Ibid. 48. Theolal. 58. 9 Co. 37. a. i Rol; 
Rep. 176. Noy's Max. 102. Salk. 307. f 21 Ed. 4. H- ^^^' 
Executors 117. 5 Co. 28. a. 9 Co. 37. a. Noy's Max. 102. || 21 
Ed. 4. 24. ubifupra. 9 Co. 37. a. Salk. 307. SeiiDycr 160. pi. 42, 
\9 contrary, ^ 36 H. 6. 8. a. 20 H. 6. i. b. 19 Ed. 3. F. Covenant 
24. 50 Ed. 3. 9. 9 Co. 37. a. I Rol. Abr. 907. Ante45.b. Dy. 
2$6. pi. 27. ^ 9 Ed. 4. 47. b. Bro Executors 90* 9 Co. 37. a, 
B^. El^aj. i6u ' 2iEd. 4. 23. 19 H. 7. 4. b. « 32H. 6. 25. 

Spritual 
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2. For Legacies given in a Will, the Legatees 
fue there. 

3. V\ here a Man dies inteftatc, ^ the Ordinary QmUI 
have the Difpofition of all his Chattels to pious UlM 
for he that had .the Care of his Soul in his Life is pre< 
fumed to be the fitted: Perfon to have the Care and 
Difpofal of his Goods to pious Ufes after his Deatlu-I 
And ther fore the Ordinary may fei^e the Goods, and : 
keep them without Wafte, and may alien or fell daem at 
his \\ill, and difpole of the Money that he hath for 
them to pious Ufes ; and if he doth not do fo^he break* 
eth the 1 ruft and Confidence which' the Law repofes in 
him \ but yet his Gift or Alienation remains good m 
Law. But he being a Spiritual Governor Quail not be 
fubjeft to Temporal Suits, nor ihall. he have Adicn of 
Debt, or any other Action, for any thing due by or 
to the Inteftate. 

Statutis. 
Wt ft minder 2. cap. 19. Where the Inteftatt i$bmmd 
in any. Lebt^ the Ordinary Jhall anfwer as far as be bath 
JJfeis^ in like manner as the Executor Jhould do. 

Vide 3 1 Ed. 3. cap. 11. ^be Ordinary /hall depute the 
ne^t Friends of the Inteftate to adminifter ; and they fbaU 
fue^ a^dfhall befued^ and Jhall be accountable to the Ordi- 
nary as Executors. 

• Vide 21 H. 8. cap. 5. The Ordinary Jhall commit Ad* 

miniftration to the Widow of the Inteftate^ or next of kilh 

rjj 1 or bothy by his Difcretion. Where they are in equal De- 

S^^^i ^^^ Ordinary foall commit it to which of them he 

fkafesy who make Requeft. 

CHAP. VIIL 

Of PRESENTJtJONS. 

Spiritual Latv. 
irj^ Itherto of the Bifbop. It follows to fpeak of the 
XlL Parfon of a parifh. He who is to be Parfon of a 

** Plowd. 277. 9 Co, 39. a. This was at the Common Law. 
Noje. Bac. oi ihe ufe of the Law, ^vefusfnem^ 

Church, 
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$hurch» AaU firft be made a Clerk, and (hall b6 prfe- 
ented by the Patron to the Ordinary who hath die Ad- 
xiifiion, that is, the * Allowance of him 5 ahd who is 
rhercfore * allowed Time to inquire of the Hability of 
ftic Clerk ; as if he be prefented to the Bifhop, when h^ 
is going upon a Journey, if he command him to come 
within three Days afterwards to be examined, and he 
^th not come at the Day, nor within Six Months, or 
r\K:h Time afterwards, the Bifhop may collate by Lapfe, 
for there are many things to difable him that he fhall 
not have the Benefice, as if he be a Perfon of a criminal 
CharaAer, infufficient, a Villain, hath not the Letters 
of his Order, ^c. And if a meer Layman be prefent- 
fid, admitted, and inftituted, and no Sentence of Depri- 
vation or Nullity given^ the Ordinary cannot collate by 
Lapfe *" ; for the Church is full to all intents, when the 
Ordinary admits him to be aUe. And this is called 
Admijfion^ And when he admits him to the Charge, 
as to fay to the Clerk, Jnftituo te habere cutam jini-. 
marum *, this is Inftituticn. And the Ad million is alfo 
called Inflitution ; and by this Pr«»ogatitz. 

A ^% g^% ti rii r Againft the Kmg it IS not fuU 

* the Church becomes full y fo until Induaion. Iro. Prefcnt. 

that* at the Common Law in a ^"1146. ^^0. Litt. ii9.b. 344, 

/Sk • j'^ T»i' ^i_ T^ 2 Inft. 358. Dy. 217, pi. 62. 

^are tm^dtt^ Plenarty the Day 5 co. 49. b. 
of the Writ purchafed is a good Plea, ^ altho' it be by 
Inftitution only, and the Plenarty by Six Months (which [14/51 
bars the right Patron of his ^are impedit by the Siatute 
Weftm. 2, cap. 5.) is accounted from that Time between 
common Perfons. So it is for the King, when he pre- 
fents. And in thefe Cafes the * Ordinary may certify a 
Plenarty without making mention of the Induction, but 
of the Admiflion and Inftitution only. But againft 
the King Plenarty is accounted from the Time of the 
Induftion, and not before. And if the Patron ^ who 
holdeth of the King, prefent and die after Admiflion 
and Inftitution of his Clerk, and before Indudion, an4 

* Artie. Clcri, cap. 13, ^ Kob. 317. 14 H. 7. 21. b^ 

^ Dyer 292. b. Hob. 148, 149. 5 Co. 102. a. * Co. Litt. 

344. a. ' Co. Lite. 119. b. 2 Inlt. 358. 4 Co. 79- b. 

' Plowd. 501. ^ Bro, P/efentm. 46. » Dy. 217. pi. 62. 

^ Tfi Ed. 4. 34. b. 38 6^. 3. 9. Pk>y4» 528. Hob, 339. 

the 
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the Land comes into the King's Hands» the King ihalfj 
pxefenc another. Otherwife in the Cafe of a Comixi< 
Perfon. But Plenarty is no Plea * in a ^are impet 
againft a Parfon imparfonee (that is, a Spiritual Bod] 
Politic, which being Patrons have the Church appro<-:i 
priate in Succellion, viz. to hold to their own proper 
«Ure without Frefentation, Inftitution» or Induftion of 
any Incumbent) for his Plea ought to be, that the 
Church is full of his own Prefentation, which a Paiibn 
imparfonee may not fay. 
Sfatuies. 
Wcftminftcr 2. cap. 5. Vide infra that itjhall be no 
Pknartyj until the Six Months incur. 

Articuli Cleri, cap. i^. Of the Ability of a Parfon pre- 
fented to a Benefice^ the Examination bilongeth to ibe Ec-- 
clejiaftical Judge. 

What arifes in our Law. 
Upon Admiffion, the Archdeacon is to 'put him in 
Poffeffion, by Delivery of the Ring of the Church- 
door or by tolling of a Bell ; which is called Induction ; 
and by this the Perfon is called an Incumbent : Before 
which Induftion there is not any PolTeflion or Free- 
hold of the Glebe in him, or of the Houfe, or of the 
Tithes ; fo that a Rent granted by a Prebendary after 
AdmifHon and Inftitucion, and before Induction, with 
the Confirmation of the Ordinary before Indudion, and 
of the Dean and Chapter the Day of the Indudtion, is 
void *. 

Spiritual Law. 
Prerooativi. The Church * being void by 

fc„L':„^rofwr«X*'i'w?e: S.x Months without any Pre- 

fornullumtempusoccurritRegi, ibntatlOn (whlch IS Called a 

* ^"^' '^^- staiuts. Lapfe) the Ordinary of himfelf 

PrerogativaRegis, cap,9 Ace. may collate^ that IS, appoint a 

Clerk, whom he will. And * if it be void Six Months 

rjj-j aft^rhis Time, then the Metropolitan, and. Six Monthi 

after him, the King. All this is to be intended ^ if the 

' Plowd. 501. * Plowd. 528. ** i3Ed. 4. 3. b. This 

Title to prelent by Lapfe was given to the Ordinary, by a ConlU- 
tution in the Council of Lat^ran, - « Pr. & St. lib. z. cap. 36. 
^ Ibid. 

Patron 
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atron do not prefent before them ; but fo long as the 
hurch is void, altho* it be two Years after, the Patron 
ay prefent, and the Ordinary or Metropolitan arc 

und to admif him. ^^e^ if fo it be where "; the 
ing is intitled to prefent by Lapfe. 

'bat arifes in Qur Law out of the Spiritual Law^ coth 

cerning Prefentations. , 

It is to be known, that Patronage, or the Intereft to 
prefent to a Church, is called an Advowfon *, which is a 
''Lay-hereditament, and lies in Tenure ; for a common 
Perfon may give an Advowfon to hold of him ; and 
the Writ of Right of Advowfon is, " fFbicb be claim 
to bold of you f." 

When he who is not the rightful Patron prefents to a 
Church, and by. his Prefentacion the Church becomes 
full » this is c2S\tdzx\Ufurpation^ and puts the right Patron 
out of Poffeffion r>. 
Statutes. 

Vide Weftminfter 2. cap. 5. infra. 

And here three Writs lie in Matter of Prefentation^ ' 
whereof two are in the Right, Writ of Right of Mvozv" 
fonj and ^are impedit. 

The Writ oi Right of Advowfon is for the meer Right 
thereof : And this lies at the Common Law of an Ad- 
vowfon of Tithes of any Part, that is to fay, of five 
Acres, or ten Acres, or one Acre, or the like, and al- 
tho' it be but to the ** Value of the twentieth or thir* 
tieth Part of the Tithes. * For at the Common Law 
the Court Chriftian had not Power to hold Plea of the 
Advowfon of any Part of Tithes, but a Prohibition lay 
which is called an Indicavit ; and ' it was always when 
the Suit was between two Clerks claiming from feveral 
Patrons: So that there were four Perfons, viz. two, 
Patrons, and two Clerks, the one claiming from one Pa- 
tron, the other from the other Patron ; for Advowfon 
being a Lay-hereditament, in every Cafe where the Pa- 
tronage ihall come in queftion, the Common Law is to 

« Vid. 2 Inft. 273. Dr. & Stud. ib. Wood's Com. L. 168. 
• Co. Litt. 119. b. f 15H. 7. 8. 1^ Vid. Weftm. 2. cap. 5. 
*38H.6. 20. •F.N.B. 30. f. * 12 Ed. 4. 13. b. 

decide 
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decide it : But if the Patronage do not come in 
tion, then they ihatl fue in the Sf^ritual Court by Sp^ 
ation^ as is aforefaid. And this Iniicavit lay ac t 
Common Law, altho* the Right but of the twentieth or 
thirtieth Part of the Tithes was in demand : But 

[146]*^^^*/*^^*- ^^P' 5- i^ ^" ^^ ^ ^^^ except 
Tithes to the value of the fburtb Part of the Church ai 
kaft \ and therefore there is now a Writ of Right o 
Advowfon of Tithes of the fourth part, or third part 
Bim: foch Writ was not at the Common Law <• 
Statutes. 

34 Ed. I. De conjunAim Feoffatis. Iniicwoit JhaU 
not be granted J until the Suit banging in the Spirit. 
Court between the Parties be recorded^ and the Cbancelkr 
be certified thereupon by fight of the BiU. 

Vide Weftminftcr 2. cap. 5. When by the STril ef' 
Indicavit a Par/on is dijiurbed to demand Tithes in a 
neighbouring Partjh^ bis Patron Jhall have^ a WVit of the 
Advowfon of the Tilb^Sy and after the Pka is deraigned in 
the King* s Courts it fhall proceed in Court Chrifiian. 

^uare impedit^ being mixed in the Right, lies upon a 
Difturbance, viz. where he, or his Anceftws, or tbofc 
of whom he claims, have prefented at any time, and he 
is now difturbed \ 

In a ^are impeditj or j^ze of Darrein Prefentmenfy 
no fpecial Eflbign, that is to fay, of the King*s Service, 
cr the like, lies ; for then the Six Months might pafs, 
and the Church might come into Lapfe, for fuch Ef- 
foigns have Adjournment of a Year and a Day ; but a 
common Eflbign lies K 

Here the Grand Diftrefs Ihall be in lieu of Petit Cape^ 
as in a fVrit of Annuity^ ^uo Jure^ and the like \ 

The third Writ is Pofleflbry, viz. Affize of Darrein 
Prefentmenty which lies upon a Difturbance, when he or 
his Anceftors have laft prefented to the Church ; there- 
fore it lies for Tenant for Years, as well as for him that 
bath an Eftate of Inheritance, or for Life '• 

8 Vid. F.N.B. 30 e. 10 Co. 136. b. Ante 142. b. ^ F. 
N. B. 33. h. 6 Co. 5 1, a. ' Z7 H. 6. i. Kelwcyijj. b. 

a Jnft. 124, 125. k ^ H. 4. I. b. ^ F. N. B. 31, Old. N.B. 
33. 5 H.T. 16. b. 

The 
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'he Proceeding is as in Affize of Mortdanceftor, 

C is to fay, SummonSt Refummons, and in other 
nts as there ". 
Statutes. 

J 'Weftminfter 2. cap. 5. jifiy Ufurpation upon a Gunr- 
pn. Tenant for Life^ for Tears^ or in TaiU Feme covert^ 
\Moufe of Religion in time of f^acation^ /hall not put the 
IciTj the Feme^ or the Houfe^ out of Pcffejfion, 

Plenarty is no Plea in a ^are impedity or Affize of 
darrein Prefentmenti if the Writ be purcbafed within Six 
^mths. 

Upon Partition inroUed before, the Juflices^ or by Fine 
ft^oeen Parceners tofrefent by tum^ and executed^ if they 
re difturbed in their Turn^ they /ball have a Scire Facias. 

Where Tenant in Dower ^ or by Curtefy^ have prefented^ [b] 
be Heir being difturbed Jball have a ^are impedit or Darr- 
ein Prefentmentj that is to fay^ if bis Ancejior have pre- 
en ted: So of Advowfons^ Leafes for Life or Tear^^ or in 
rail. 

See tbere^ In a ^uare impedit^ and Darrein Prefent- 
nentj if Six Months pafs pending the fame, fo that the 
3i/bop prefent by Lapfe^ Damages to the value of Two 
Tears of the Church fiall be recovered i otherwife to the 
value of half a Tear. 

fVritsfhaU be granted of Chapels^ Prebends ^ Vicarages^ 
Hefjpitals^ &c. 

The Prefentment of one Parcener in the Turn of another^ 
iall not gain Poffejion, 

Vide 25. Ed. 3. Stat. 3. proCIero, cap. 7. The Or- 
Un^ry or Pojefor may plead againft the Kmgy upon the 
Title. 

In tlycie Writs of §iuare impedit and Affize of Darrein 
Prefentmenty no fpecial Effoign lies> for then the Six 
Mombs (hall pafs, and fo the Church come into Lapfc, 
for fuch Effoigns ought to have one Year and Day Ad* 
journment : But a common ^o»gn lies in all thefe 
Cafes \ 

Upon the Recovery of a Pfefentmcnt in a ^^re 
impedit or Afftze of Darrein. Prefentment^ he fhall have a 

«n Old N. B. 25. ° 27 H. 6. I . Kclwcy 1 3 j. b. 2 Inft. 124, 
125. Vide fupra. xtt • 

6 Writ 
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Writ to the feifhop to admit his Clerk. If the Suit 
againft the Bifhop himft- If, then this Writ may be to 
fame Bifhop or to the Metropolitan, at the Ele£tion 
the Party ^ 

Two Judicial Writs lie here, viz. "a Ne admitias^ 
a Sluare incumbravit. 

Ne admittas is a Writ to the Ordinary for any of 
Parties, viz. the Plaintiff or Defendant, that he do 
admit the Clerk of the other, until the Plea be 
culled '. 

And ** this is to be fued within Six Months, and 
after; for after the Six Months the Ordinary may lil 
fully prefent by Lapfe ; but if it be fued witliin the 
Months, the Ordinary cannot, neither can lie himj 
, collate ' within the Six Months (but after by Lapfe 
may), nor can he • admit the Clerk of the other Manf! 
any time, altho' that it be after the Six Months, ai 
altho' it be found for him by a Jure Patronatus^ whj 
is a Commiflion that the Ordinary may grant to inquii 
who is the right Patron. 

^are incumbravit is againft the Ordinary for'W 
who fues a Ne admittas^ and afterwards recovers m' 
^are impedit or Affize of Darrein Trefentmerit^ altEc 
r j^-iit be after the Six Months : But before * Recovery \ 
Square incumbravit lies, if the Ordinary incumber d 
Church, contrary to the Ne admittas. ^ And of aCot-| 
lation or Admittance before a Ne admittas^ no S^are i> 
cumbravit (but only a ^are impedit) lies ; for the Ordi^ 
nary cannot have notice until the Ne admittas fu( 
* But no Ne admittasi nor ^are incumbravit^ lies in 
Writ of Right of Advowfon, altho* the Church beconu 
void pending the Writ, and the Biftiop iftcumber i( 
for the Demandant there fhall not recover the Prefcnl 
ment, but the Advowfon ; and if he hath Title to prt 
fent, he may prefent; and if he be difturbed, he fhi 
have a ^are impedit. 


» F. bt. B. 38. b. f. p F. N. B. 37. f. 
B. 48. 1. * Ibid. * F. N. B. 48^. h. 

^ F. N. B. 48. h. « F. N. B. 48. q. 


^ Tbid, • ' F.lfc 
• F. N. B. 48, i 
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C H A P. IX. ' ^ 

Of a Par/on of a Church. 

Spiritual Law. 
"^H E *" Parfon, when he is made, ought to be pcr- 
\ Tonally reddenc upon his Benefice, 

Prerogative. 
rhe King's ^ Chaplains, when they are attendant up- 
the Service of the King, are not compc:lIabie to 
de. 

Statute. 
ftjrtic. Cleri, cap. 8. Accord. 

to the Parfon belongeth the Church, Church-yard, 
jbe, and the Tithes of all manner * of Annual In- 
afe within his Parifh, and alfo all Oblations and Ob- 
^ions there, and Mortuaries, ^c. And therefore by 
Leafe of a Reftory the Leffee (hall have the Tithes 

1 Oflfcrings of the fame Church, for they are inci- 
pt to it. And if a ^ Parfon demife his Glebe to a 
y*maD, the Leflee fliall pay Tithes, for that they arc 
comsmon Right. And ^ altho' a Man ereds a Mill 
povo upon his Land, yet Tithes (hall be paid for the 
Qe. 

Statutes. 
Vide 45 Ed. 3. cap. 3. Tithes Jball not he paid of 
tat Wood of the Age of 20 Tears^ or above. 

2 & 3 Ed. 6. cap. 1 3. Where barren^ Heathy or Wajie- 
ki-, which bath not ufed to pay Tithe for the Barrennefs 
^eof^ is converted to arable Land or Meadow^ fuchfhall 
^' pay Tithe for feven Tears after the Converfton. But 
Sere fuch barren Heath or wafte Land hath ufed to pay 
tbe^ and afterwards is converted as before^ there for 
fcn Tears this fhall pay no other Tithe than was paid be- 
H the Converjion thereof 

^ 210(1.625.. Co. Litt. 78. b. 119. b. *Artic. Cleri, cap. 8. 
Bro Difmcs 16. ^ 15 H. 7. 8. « 32 H. 8. Bro. 

fme« 17. ** Artie. Cleri, c 5. Ante, 142. b. 

' E c "" Pnro- 
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Prerogative. 

The • King (hall have thcr Tithes ia Forcfts, and 
ces out of any Fariih, and (hall fue for then> 
Exchequer, 

What arifes in our Law. 

The ^ Incumbent hath not in him the roecr Rig 
the Thing3 which be hath \n Right of the Chorcii^ 
the Fee-fimpie is in Ahe^ance^ that is (o fay, only 
Remembrance, Intendment, and Confideration of 
,^ So that he niay not make a Difcontinuance^ aod 
Aft that he does rpay be avoided when he ceafcs^ t 
Incumbent, but fuch ^ as are done with the Aflcot 
the Patron and Ordinary, which bind them perpetua 

Alfo if he be impleaded, he ihall pray in Aid <^^ 
Patron and Ordinary, without which the Recovery 
not bind the Succeffbr of the Parfon, nor the Pa 
and Ordinary ♦. And this is in refpeft of their Int 
in the Church ; the * Patron to prcfent, and to have 
Indicavit of the Tithes, the Ordinary to admit and 
fent by Lapfe \ but upon Aid Prayer they and xhe^ 
ccflbr (hall be bound, altho' they make Default, or c 
fcfs the Aft ion. 

The Incumbent fliall not have a Writ of Right, ' 
the higheft Writ that he may have is but a Wfl 
Juris Utrum^ upon the Alienation of his AiiceA 
the like. 

t This Writ of Juris Utrum commands a Jury^ 
well' as the Defendant, tof be warned, as in i!he }^i![\t 
Mortdanceftor. The Form of the Entry is, *' The 
coraes to recognize whether &c.' one Mejfuage^ &c 
\^i\i^FrankaInioigny &c/' And it is of the fame Nature 
the Affize of Mortdanceftor, that is to fay," the ^* 
cefs is Summons and Refummons, and ujibn^C 
the Ihqueft fhall be taken ; the Defendant may ^ pfe 

• 22 AC pi 7c. Per7horpe. i Rol. Abr, 657. Lib ?arl.fi>^ 
inar pkcita in Parfiam, de 1 8 Ed. i , the Prior of Cariufl zXA thefir 
oiCarlioH Cafe. % lait 647, 65 1. 5 Co. i<J. a, Caw^rcy's 
Style 137* I Rol. Rep. 45^^., 457. Vid. the Additions to,Dr.& 
c=?p, ?2. ^ Littlet. § 646. Hobart 7. ' 12 H. 8. 7. Littlet. §. 
*• Co, Lift. 143 b. ♦12H. 8.7. « Co. Liti. 1434 b. F*N. B. 
.' Littkt. §. 646. F.*N. B. 49. f 8ee the Forai*. . » F.N.i 
50. k. Ante 92. b. *» ^.^^. B. 50. k. Ante 92. b. 
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Abatement and over in Bar, or take the general Iflue 
fal ; as he ^ may plead Mifnmntr of the Demandant, or 
at A. a Stranger holds Parcel, not being named : And 
it be found Qc. then that it is his Lay-fee, and not 
rankalmoign. 
Stiitutes. 

Vide 34 Ed. i. Deconjunftim Feoffatis. Ifthete- 
mi pleads Jointenancy hy Bted^ the Demandant jBall 
ime Anf(jotf id it. 

Weftminftcr 2. cap. ^4. This Writjhall lie to try if it 
Ptbe Frankalmoign of another Churchy as well as to try 
^ it he Lay 'fee. 

»t4Ed. 3* cap. 17. Stat. I. Vicars^ Chapel-Wardens^ 
k-avafis^ Guardians and Priejts of perpetual ChantreySj 
^l ba'ue a Juris Utrum, and other fVrits upon their ^ 
hfe^ ' as well as Patrons^ or Prebends. 


K! 


CHAP. X. [b] 

•>' Of GmJoUdtOion and Appropriation : therein 
^ Of a VICAR, 

Spiritual Law. 

rHefe Redorics may be cither confolidate or ap- 
propriate. 

What arifes in our Law* 
Every Confolidation and Appropriation (hall be 
pade by the Confcnt of the Ordinary ^. 

Spiritual Law. 
.Confolidation • is when the Ordinary* by the Confent 
tf[ jthc Patron, unites one Church, which is not able to 
|ncl a. Chaplain, to another. And it feems, that in this 
j^afe the Confent of the King is not requifite, becaufe 
icrein no Prejudice is done to any ; for if one Man be 
patron of both Churches, he Ihall have the fole Prcfent- 
Hent; if fcveral Patrons, then they (hall prcfent by 
15ms, and the King (hall have the LapTe as before. 
Jthervirife it is upon an Appropriation ; for this is an * 

I .« iz Ed. 2.- f itt. Juris. Uorum 12. •* PJawd. 4.97. • 40 Ed. 
\,z%, Finchd. ^oEd. 3. 27. fieikn, firo. Appropriation, 1, 9« 
' Plowd, ^994CQnt» 

£ e 2 Amortifcment, 
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Amortifementy and therefore ^ all ought to join w 
this is done. 

Statutes. 

3.7 H. 8. cap. 21. In an Union er Confotidatian of 
Churches^ w of a Chapel and a Churchy they ought not 
be diftant above a NBle from each other ^ and alfo the 
ought not to be above the yedrif Value of 61. and ou^ht 
be bad with the Confent of the Oriinaries^ Incumbekti^ 
the Patrons of full Jge, in Fee-JtrnpUy under tbmJVri 
fealed. 

An Union of a Town Corpomte fhoM dlfa he nioith ti 
Ajfent of the Corporation^ under their Writing. 
[149] ^fi ^^ Union may be defeat^, tf the greatar Pi 
ef the Parijbicmers will ajfure the Incumbent^ mtUn 
Tear after the Union^ that he fbaU have of them ^m 
(with that which the Church is vaked at in the Ki 
Court of the Firfi Fruits) fo much Money asfiaU vfdke 
Church to be of the yearly Value of SL jS 

Appropriation is, when by * fuch CcMifcnt of the P«> 
tron (for elfe it is ^ void) they make fomeSph'ittml£oirf 
poration to be the ^ perpetual Incumbent ; . in ^ lAiA 
Cafe the Ordinary for the moft part, by the like Confedt 
of the Patron, hath endowed a Vicar to fervetheCuwi 
And the Yicar Ihali have a Juris U^rum^ iSc. »tW 
Parfon might ; upon which a Precipe quod reddat l|ei! 
againft the Vicar only without naming the Rarfoo, fof 
he alone fs Tenant of the Freehold, and roay have a 
Juris Utrum and other Aftions againft the Parfon; but 
all this is to be intended of an ancient Endowment, not 
where he is endowed by the Ordinary. 
Prerogative. 

Appropriation ought to be with the Licenfc of tl? 
King, or othcrwife he (hall have a Fine, and may prc- 
fent in name of Diftrefs, until the Fine be fatisficd *. 

^ PJowd, 497. » a Ed. ;?. 74. b. *> 29 Ed. 3. i<^ «P1M 
496. Hob. 148. ^ 40 Ed. 3. a8. • Plowd. 499. 
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CHAP. XI. 
Of CHVRCH'WARDENS. 

Spiritual Law. 

rHE Spiritual Law liath alio Church- War- 
dens* ' 
JVhat arifes in our Law. 
ji'Xhe •Wardens of a Church are enabled to take 
joods to the Ufe of the Parifti, for they are charged to 
tnd many Things belonging to the Church, as Orna- 
Rents, and the like; and therefore in Reafon they 
kught to be enabled to purchafe Goods, and ^ thus far 
heir Corf>oration extends. And all the Goods of the 
Shurcin that is to fay« the ^ Books, Ornaments, and ^ 
Sells which hang in the Church belong to them, and 
iey may have an ^ Appeal of Robbery, or ^ Trefpafs, 
br taking them away, and (hall count f to the Damage 
if the Pariihioners. . But they may ^ not give or releafc 
them^ for that is to the Difadvantage of the Church 5 
5iod if they do,, the ^ Pariihioners may chufe new 
Church -Wardens, who (hall have an Adion of Account 
igainft them. But Church* Wardens ^ are not enabled 
to take a FeoSVnent, Leafe for Life, or perhaps aLeafe 
for Years, or fuch other Things as have Continuance, 


• 1 2 H. 7. 27, b. * Co. Litt. 5. B. March. 65. i Rol. Abr. 
393. (I.) Wood's Com, Law 93. 8'^ Edition. ^ gEd. 4. 6. 
* 1 1 H. 4. 1 2- « Ibid. ^ 8 Ed. 4. 6. Bro. Gardein. &c. 7. 

12H. 7. 27. Bro. Ibid. 6. f Vide Cro. El. 179. 813 H. 

7. 10. Cro. Jac. 234. I Rol, Abr. 393. (A) pi. i. Yelv. 173. 2. 
BrownI.2ii;, Wo^fupra. -^ 8 Ed. 4. 6. Bro. Gardein ^. * 12 
H. 7. 27. b. Bro. Feoffm. al. Ufe 29. Co. Litt. 3. a. 1 RoL Abr. 
393. See Duke of Charitable Uics, where a Devife of Lands to 
Church* Wardens to a Charitable Ufe was good in Chancery^ fo. 82, 
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Principal Matters 

Contained in this Book. 


A. 

ABatement of tie Writ. At common Law^ if Ttnant in s 
Praecipe quod reddat, plead Jointenancy with a Stranger^ 
or that he is a Villain to J. S. and h:lds in Villainage^ the 
tVrit Jhall abate, and the Demandant Jball have no more An^ 
. fiver to it, altbo' it be falfe. Page 25' 

, Jn Debt for two Payments at two Days^ whereof one 

is not come by the Plaintiff's own Jhcwing, the Writ Jhall 

abiite» ^^ 

. If two fiveral Writs be for <ine fame Thing, againji the 

fame Perfon^ returnable at one fame Day, both Jhall abate. 36 

If the Writ vary from the Obligation, or other Spect- 

alty, in Name, ^Surname, or the like, in ASiion of I>^{^J^ 
Annuity brought upon it, it Jhall abate. \ ibid. 

Where Variance between the Vbligation and the IVrit, 


flyaU not abate the Writ. . t^ r. • iv>r • ^^ 

A Writ of Forgery of diverfa Fadla & Mummenta, 


and Count /inly of one, the Writ Jhall abate. 47 

A Plea in Abatement of the Writ comes after a Plea 

in Abatement of the Count, but after a Plea to the Wrtt he 
Jhall n4ft pUad to the County though to the Matter of the Count 

^.1^^^ Among Pleas in Abatement of the Writ, thofe which arife 
upon, the Vitw of the Writ Jball be pleaded before thofe whjb 

arije out of tt. » ,, 1 J ' AL ^ 

- jtfier Imparlance, the Defendant Jhall not plead tn Abate^ 

ment of the Writ. u jj . ^^u 

Abatement after a Jpecial Imparlance faving all Advantages, he 

may plead in Abatement of the Writ. 210 

Abatement in Lands. fVbat. ^3^ 

K e 4 Abey- 
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Abeyance. In the Caft of a Parf&tt, the Fa-Simph tf ihi GMf 
is in Ahe^ana. ^A^ 

Abjuration. T^he whole Learning thertof 393, 4 

Accefiary. Cannct be guilty ^of' Pitit-Tnafon^ wbtrt'tbe Piv^ 
cipal is guilty pnly of Murder^ . 17 

• A JVife that reaives her Hujband^ who has c^mnuii 

Felony . knowing thevfof^ Jhall not h m Afteffary after* 

In Felony J Auejfaries heforiy and Acajeries' after ^ an 


guilty of the Offence it/elf ' - 6 

Rrceiviwg one into bis Houft, htmng ifcaped far f^i 


br aiding him with Money^ makes him an Acajpiry ofier^ 
not giving the Felon good Adv'tUy or fpeaking^ or zariiing foi 
his Deliverance. . ioid, 

The Accejfary after the Attainder • ef the Principal^. 


Felony^ is not bailable, %^'A 

There are no Accejfaries in Treafon^ hut all are PrinA 


cipals, 21 

The Ace ffary in Felony ^ or Maihem^ JhaU net he 


peLed to onj^ver until the Attainder of all thefrindpals 
Verdm^ Ouilawryy Wr. <-. . ibii 

Accord. In u hat Anions it is a good Bar. J^Js 4*j 

■*■ Mujl import a SatisfaSiicn. ^ . ; 385] 

— — — An Aca) d executory was net pleadable in Bar\ in ^rtf*] 
' f^f^ formerly^*, hut now it is as well as an ^hnbitrement 

cut Execution may, in Notis. ihid. 

Acquittal, is when a Alan grants to acquit the Tenaat of. 
' manner oj Service again/l the Lord Paramount^ ^ -.-.-i 

-^ — Is a C barge- rmerly reaL J] 

Acquittance^ hy a Mayo^ in his own Name only^ where tbeTt 
' is. incorpcrated by the Name of Mayor^ Sheriffs and Burgefif 
'is goody where there are cne hundred Precedents o/'-Ju^h 
.' qu'^ances. 2^ 

Aiftions of Trefpafs : dees not lie now for the Leffeefwr Tears 
» ' againft his Lefjr^ although he diflrain without Caufe. 66 

^^ Where an Adminijfraicr cnm^ teftamentjo annexe fi)aU 

hav^ it for Goods taJten out of the Poffeffum of an Execute wh& 
refufes, ' 5O ■* 

may he fued in K. J8. 0^ C* B. at the EUificn of the 


Aftrons* rf Trefpafs on the Cafe : tuAjr fo called^ ^. . - • jij 

-i — -^-^ The Witt itfelf cught to, er^mprebendi. as fuUf\as* the 

• County all the Matter of Subjianee^ that is to fay^ ^evetf l^Ung 

^hai It \repuerjable^ except the Day^th^ Quantity of'^Land^ 

&c, \ ' ibid. 

A^ion^ in the Realty. . z^ 

A6^ions en the Cafe upon Affumpfit, ties for an AfiiJniprit .mi- 

performed ^ jaj 

Addition, 


Principal Matters. * ' 425 

IWdditioii. firman ^W jfdJiffM fr^per ta a Man only. p. 7 

t* SpififieTj an Mdiihn indifferent ta Man or fVgman, ibid. , 

■ ■ " ■ ' Servant no Addition. ibid. . 

If tbert bt manjf Men of the fame Name^ the Diver^ 

■m^ V..f *-• .? 9M^ •*» Alt*" ,ja 


i^'.«i ' 


.y^O' ?/^ Names ought to be fnt in the IVrit hy Addition of 

Etd^^ ISc. 171 

ikdminiftrdtion of tin Go^is of an ^htejicte^ anctently did not 

'Mong to the Bijhop to commit ^ but the King (as Pater Patriae) 

i • and by hii Minijlers to take care of them. 408 

AdvowfoA. A hay Hereditament^ and lies in Tenure. 413 

u ^K Writ of Right of Advowfon is for the meer R'ght there*- 

' ^fj and lay at the eokmon Law of the Advowfon of Tithes of 
4kny Part. ibid. 

>■ At common LaWy Court Chriftian had not petuer to bold 

Plea of Advowjon of any Part of Titba^ but a Prohibition lay^ 

^hich is called ^n ludicavit. - ibid. 

A A^ays. Are 091 Offence againft the y^fliee cf the Realm. JQ 

Age; The feveral Ages of Perfons taken Notice of by the Law, 

. to 'Various- Purpofes. 2<y 

Aid. A Perfon Jhall not have Aid in Avowry or Annuity^ if 

. xtbe- Piainitff was feixed by the Hands of the fame Perjon^ for- 

' this is of his own PVrong j otherwife in a ceflavit, for this is 

^in the Right for ihe Land. 2 1 

— "' ■■ ■ }f the Tenant in a real A^lon be hut Tenant for Life^ 

- hi may pray in Aid of hif^whohas the .Inheritance. 247 

Tie King's Patentee Jhall have /fid of the King^ when 


ias' the Cafe of a common Perfon he m'ght v uch. ibid. 

IVhen one prayi in Aid of the King in lieu of Voucher ^ 


• iht fpeeial Caufe ought Ho be entered^ or he Jhall never have in 

: Vetlue by Petiticn. 248 

Alien Enemy y Jhall not have a perfonal ASflon^ but other Aliens 

may. 20- 

- ■ ■ " The King Jhall have an Obligation made to an Alien 

Enemy. ibid. 

Every Man may fei%i the Goods of an Alien Enemy to 


bis ow^i life. ibid. 

AUocato ComiUtu : Where it Jhall be had. 339, 340 

Haftingo. ibid« 


i^iita 


Amendment. The Judges mighty at ihe common Law^ without 
ih^ Aid of any Statute^ amend as well their Judgment ^ as any 
other Part of the Record^" in the Jame Term. ' 72-8 

- y ■ Vnriame in any Part of the Recofd of the Original fVrit^ 
JketU be amended at any Time, 173 

Anhuity. In Annuity by Prefcription ricn arere is a good Pleq^^ 
but net in Annuity by Deedj without Jhewing an Acquittance. 10 

— * " ■' — ' An A'lnuity gn.nted pro confilio iropcndcndo may not 
bt forfeited by Atiair.der of Jrcefon^ 12 

Annuity. 
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Annuity. In an Annuity granted by a Parfm^um nbrniile 

the Succeffir (hall b€ ibargtd wth the Ptnaltf dug in ths 

of the Predecejfory and not the Executor * -p. 

■ ■ ■' A IVrit of Annuity Jhall be maintainable againft a A 

fon upon an Ordinance made by the Ordinary without tb^ A 

tron^ if he have Quid pro Quo. 
— — — h a Charge which is mixod in the Realty. j.: 

' ■ Is an annual R^nt to be had of the Ptrfon ofAeCrannA 

What Jhall be a Rent Charge^ andm Annuity* 


Appeal. If an Offence which is Murder at tbg ccmmon lum^ 
be ma<'/e High-Tf eajin, no Appeal lies tberotf^ ftf] 

■ lies in Petit-Treafon, • 211 

— — ~ of Felony lies againfi a Feme Covert without ntmnng 
Hujband. ^ »28j 

Tl^e Defendant being acquitted^ jhall have yudgmeni 


reaver Damages againft the Plaintiffs and for his Infi^j^ie 
againft the Abettors, ibi 

None hut the Heir Jkall have an Appeal of E>ealby-M^ 


der^ cr Hcmicid\ ' 2^9 

In Appeal of Maihem^ the Plaintiff Jhall rea/ver Ha' 


mages, ' . ► ^ 2^0 

Appearance, at common Law^ was always in proper Petfonr 49^ 
Appropriation. Ui^on the Dffoluticn of a Spiritual Corpamtkny 

whereunto a Church is appropriate^ the Cburtb becomes dfjap^ 

propria te» . • • ♦xi 

ffT?at it is. t 4fio 

-r It muft be zuith the Licenfe of the King, or etherwtfc 

he JImII have a Fine, and may prejml in name of Dijirefsj uutil 

the Fine be Jatisfied,. iKd. 
Approver. What. -an- 
■ JUay not be in an Appeal. *Wr 
■■ ■ ■ ■ Jlday not approve qne that received him. iW. 
'. If he prove his Appeal true^ the Kings of this Reakn^ 

have ujed to pardon him his Life^ and only banijh him. -^y 
Arbitrement : May be in fuch Cafes where Chattels art t^ls w- 

covered. 3^5 i"?' 

i ; — J Right or Title of Freehold, does not lie in Ar i i ' - 

tremmt. - --5^4 

what it is properly. " ifcW. 

// is not good, if it does tiot import any Sdtisfa^ion at 


, all far the IVrong put in Comprdmife^ WAi 

It has the Effect of a Judgment, fo that the. ConSr&verJf 


, fa/ps in rem judicatam. ibkl. 

It differs from. Accord, in that it may be fletubd-k 


Bar, before Exeiutim^ ' -"^S 

Ajrchbifhop. ' ' . « . . 395 

7 Arrdls 
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Ktefls fvt Suffieim. * P- 3<5* 

^ £very tmethM fufp't^ anvihtr ef a Fehny committed^ 

i or inttndedj may arrtji him, Jo that be commit him to Goal,' ibid. 
w>. . M n^M an gwd Caufes of Sufptcion. ' "ibid, 

b^ > ■ '■ None but tie Cknftable may Orreft any one far Ttef- 
^fi. ibid.' 

^ A Hh Co^rft^hlo- himfdf may not arrej^ a Man for Fehhy^ 
^mp9nya ^fpidw that fir/l arifis in another Perfony and not 
^im himfelf * ibid. 

&f-4 If ihe Conftabli ^^^^,ft o Man for Sufpicion of Felony i 

^^the Fihny muft be Ane in Fa5l^ \and the Vonji able mvjl ne^ 
b ceffarily aver tko fame^ hetnufe it is iJfUable in Notis.J ibid. 
^ffiiult. What makes it. ^ * 68 

hffignment. Perfohal Tkings^ cannot he affigned aver, as Matttrs 
B^ Pkafure^ Ecfe^ Trujl and Authority. 12, ^3> 21, 22 

Km^Mpf Darrein Prefentment^ where it Iks. 41 4 

k^ — ^ No Special Ejjiign ties in if. ibid. 

Iffize of Novel Dijfeizin. 290 

" ■"■ It lay of an OjffkO', as of Freehold^ at the common Law^ 

y and the Statute IVeJim. 2. c. 25. was not as to this Matter 
%uikirsdm£tiry of amu^Lawy hut explanatory of that which be^' 
^'fhre was doidftftd. ^ 291 

4 '■ In this If^rit certain Dc^ may he given ^ and out of 

^:1erm^ Ibid. 

Mft" ■■ ■ If of Landy it commandr the Tenements to be refeized 

« of the Chattels 'whifh are in itj and the Tenement with the 

f iihattUs to be in Peace uniil^ ^c. ibid, 

■ ■ ! V ^f ^ Rent-Charge^ or Rent-Seek^ all the 'Tertenants 

fhall be named^ and oH the Land put in View^ altho* he was 
. dsjeized but by one Tenant. 292 

■ J ■ Plaint /hall be here in lieu of Count. Ibid, i 
The Defendant Jhall net vouch any Man^ if he be not 

named in the fVrity and is prefent when he is vcuchedy and 

mil prtfentiy warrant. ibidi 

If the Defendant plead a Title in Bar^ be fhatl give 

J* cr" .t . .t Tit • .* ft* •« • • ' 


t».4-« 


-a Oolmr of Title to the Plaintiff. ibid. 

-r— — No Special EJfoign lies here. 296 

■ ' - Continuance Jhall be by *« The Juftices arc not yet ad- 

'fvifed/' and not by " Day is giren.'* ibid. 

A0tze of Nnfanccy for whom it lies. 298 

AS^XBOf&X: Not binding except it be upm goodConJideration, 23, 159 

"I ' ' H^here the Hufband^ by performing the Conftderation of an 

Aflimipfit made to his Wife^ Jhall count that it was made to him^ 

felf -47 

Actachnent : Is a Procefs to take Surety of the Defendant by cer^ 

Jain of his Goods j to the intent that be. may appear y which if he 

fails to doy hs forfeits the fame. 284 

Attach* 


^a8 vf T A ^luB of the 

Altachnicnt: // mu/I be mads of nuer perjhnal Cba^U^ 
ChaittU tm/, mt Par^fl $f fns frsiboldt ai a Clad ^ 

mn* > h Jkall bi rf bU Hw^ proper Q$$di9 nqt Goods kam 

^ed, or in Pledge to him. 

II The Sheriff may take with him^ or leave with the JPi 

at kh Pleafurey the Goods attached \ tut whid^^ ever ^J _ 

. Methods he takes^ the Property is not atU of the Party f ms^ 
he maies Default. , ibji^ 

Attainder for Felony^ corrupts the Blood y fo that a Remawder 
limited to his right Heirs ^ may never \ah Effect ^ %%xl\ 

wm TChe eldeji Son {who is attainted of Felony in the Ufe 

if his Father^ and furvives him) or^ his f/fue^ (tf he die in ibi 
Life of the Father^- leaving fucb) may not inherit \ at^d,,feeek, 
Attainder • is an Impediment that the y^unge/i Son in fstelf Cafe 
fhftll not inherit^ but the Lord Jhall have the Land yjp:Mf^ 
cheat \ hut if the eldeji Son (fo attaisfted) die without J^jpte 
in the Life of his Father ^ the youngeft Son Jhall inherit, ibid. 
The Wife ft>all lofeber Dower, thaugb her Hnfbemd alien^dr 


before the Offence committed » , • ifaid. 

— — Jhe Land he has in Fee Jhall be forfeited t» the L$rd. 

iWd. 
Land purchafed or defcend*d efter Attainder Jball be far-- 


feifed to the Lord, ibid. 

The Kifjg Jball have the Ifues dkrijsg the Life rf the 


Hu/band attainted^ , being feized in Right of bis Wife*. IbubL. 
Attaipt, where it lies. 239 
does not lie until fudgmmt given* ibid. 

■ ■■ , — li^s only uponaPerdi^ by twelve, * ^ ibid. 

■ lies not in an Inquejl of Office* ibid. 
■' ' ' . ' lies not if the Party for wh'»m the Verdi£i was given^ 

and allihe- Petit- Jury but one^ be dead 3Jf 

lies now in both real andperfcnal Alliens . ibid. 

did not lie at common Law in Trejpaf$^ nor in Plea reel 


' of Land, ibi^. 

The F^etit-Jury ought always to he pr^nt^ when tie 


prand Jury is taken, ibid. 

The Petit-Jury may plead in Bar of the Attaint^ ha n^ 


in Ahitement of the Ifrrty *ti^ a Rule^ that tlfty can p&adtu 
'.Pl^a^ but fucb as mety excufe them of their ffslfe Oath. ibid* 
The Plaintiff in Attaint Jhall not give more in Evisknee 


than hej^aveto the Petit -Jury ; but the Defendant^ in Affirman^^ 
of the firjl Ferdi£ij may i but then the Plaintiff in Attainimay 
have an Anjwer thereto^ anddifprove it as well as he can. 33? 
Attorney. A Alan may not excufe himfpf tf\ Contempt (im net 
krving the King's Procefs^ &e*) by Attotney, but it Jball be in 
bis proper P'erfon. 12 

Attorney. 
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attorney. A Warrant of Attorney to deliver Seizm may not lo 
'' granted over. ' p. 13 

^ - Jit common Law, no Man could appear by Attorney* ^99 

' At common LaWy before any Statute^ the King mjght by 

Virtue of his Prerogative^ gratit Power to a Man to nmh tm 
Attorney in any Suit* ^ * ibid.^ 

Attornment, l^me grants the Reverfion^ and marries with the 
■ ' Grantee^ if the Tenant fay the Rent to the Grantee ^efaily^ . 
'; this is no Attornment* 25 

> i . .' Upon a Grant of Rent^ the Tenant Jhall not attorn' by an 

Ox,^tbetiie^ ttml. 

^ ' Upon an ASenation in Mortmain, or a Fine levied of the 

Heverfion of Land held in Capite^ without Licence^ the tenant 
is not compellMe to attorn. 32 

• Upon a Reverfion granted to two Mer^, or of two Actes^ 


or fdr fbrty Tearsy or for Life with Remaittder over^ and the- 
Tenant attorns to one, or for one Acre, or for Part of the Tears^ 
or to the Grantee for Life only^ this Attornmeut is good for tdl^ 
if the Tenant has ifotice of the true Grant. 35, 46 

It was necejfary (before 4 & 5 Anne, cap. 16) to every 


Grant of a Seigniory^ Rent^ or rf a Remainder or Reverfion 
of Land. 115 

r- Who ought to attorn in refpeSl of his EJlate. ili. 1 14 

■ '*■ Hcnu it was to be made. ibid. 

If not made to the Grantee in the Life of the Gremtee^ 


the Grant was void. 
Audita Querela^ where it Hes. 3 J4 

■ ' Res not upon Execution of a Recognizance by Fieri faciks 

or Elegit. ibid, 

lies not upon Execution by Scire facias, where the Sheri^ 


returns him warned i contra, if he returns that he has nothing. 

' ibid. 

lies if a Releafe or Acquittance bo made to the Party af^ 


ter the Scire facias fued, ibid. 

Res if after yerdiSI and bfore Judgment^ the ParttcT 


put themfelves upon Arhitrement. ibid. 

The Procefs, where it is fued before Execution. 335 

Being fued befoue Execution^ the Party miy have a Sn^ 


perfedeas once upon finding Sureties. • -ibid.- 

Being abated for Variance from the Record^ or the like^ 


in another Audita Querela, he Jhall have a fecond Siiperfe- 

deas. • * ibid, 

Ayemcniy.fliall not be taken agaiftft the Sherijfi Return, but 

in fpeciat Cafes. 167 

..— _. is nectffary in all Affirmative Pleas. " 175 

■ ■ ■■■T" is not necejfary in Avowry, ib)d. 

Averment, 


4SO ji T A B L E'aftbe 

Averment^ if the CofffhabU an^ a Man for Smfpichm tf Fg 

be mujl av9f the fame to h done in Fa^, for it is ijfi^i 
. in Notis* p, 

B. 
BaiU ^^ ff^ i^ admitted U it^ or iMf, in Criminal Caji 

•217, zi 

Baiknent, what^ ^S7 

Ban J Plea in Bar^ which goes in DeJay^ is good to a tommam 

intent. ' .'.... ^S* 

■ '■ if a Man pleads Matter of Reeord in Bar ^ he need mat 

» have the Record ready in bis Hands t^ Jbew^ as he natft ifL 

he pleads is in Delay* ibid» 

""" Acquittal in criminal Cafes is a Bar to a fecond Proftattien 

for the fame Offence. 2x0- 

• Before the Stat, 3 H^ 7, cap, I. Jcquittal upon an In^ 


diS^mestt of Homicide^ or Murder^ was a Bar to an Appeal. 

ibid. 
How a Man Jhall conclude^ where he pleadi in' Bar again/t 


•ii^i»— ^» 


the King, 4a 

fiorgain and Sale. In a Bargain and Sale of Land and-ihe lU- 
verfion hy Deed not enrolled^ neither the Reverfion nor tht Lend 
Jhall pafs. . 42. 

Baron and Feme.* If a Feme Couert mates her Witt^ andfttb^ 
HJhes it^ and afterwards dies being Sole, this JVill is void, g 
If a Hufiand Leffee for Years in Right of his' Wife 
makes a Leafe of part of the Term, nndring Rent, andlKety 
the Wife Jhall have the Reftdue of the Term^ &/ not.af the 
Rent^ 10, 5 c 

An Adulterer takes the Wife of another Man^ and puts 


>■ m 


•m 


new Cloaths upon her^ the Hujband may take with the WifeAe 
fihatbs which are upon her 16 

Upon a Leafe made to Baron and Fetm, Jbe^ after Ak 


#•■•» 


Death of her Hujband, JhaU not be charged for W^e dmt 
during the Coverture, ' ^ 19 

The IVife is free, if her Hujband is free ; * Donixin^ 


if her Hujbar,d be an Englijhman^ tbd Jhe was a Nief brfore^ 
or em Alien born, 28 

Upon a yoint' Pur chafe during the Coverturiy and tht 


Baron alien^ the Feme Jhall have a Cui in Vita of the ^Mit* 

— Upcn a Feoffment to Baron and Feme^ and a third Per* 
fon^ tb0 third Perfon tak^s ene Moieiyy and the Bnron and Feme 
the other Moiety, ibtd. 

-^ What Chattels of the Wife the Law "ve/s in tbtM^fimd 
by the intermarriage^ and bow far. 29, 30, 31 

fiaron 
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JBaron and Fefne« IJp^n a Ficfffnuni to a Fenu Ccruert^ JbeJbaU 
not take finy Things except ber Hujband will agree. P* 3^ 

t - ' Upon an Obligation to infeoff Baron and Feme j ihe Re^ 

fufal of the Hujbandy is the Refufal of both. ibid; 

* If" here Baron and Feme are yoint-Pur chafers^ the Huf 

band may make Livery^ tb^i* the Irjfe be upon the Landy and 

I' fvill 91 ot agree ^ and this Jhall be a Discontinuance. ibid. 

Jf he bargain and fell the Land of the Wife hy hdm^ 


, furty and the Vendee grant to them for the fame Conjideration 
an annual Rentj Acceptance of this Rent by the Feme^ after the 
Death of her Hujband^ Jhall not Bar as to the Land^ though 

,^ the Aueptance is an Agreement to the Bargain, but the Bargain 
being but a Contraciy is the Bargain of the Hufband onlyy and 
not of tht Wife. ibid, 

An Obligation^ l^c, by a Feme Covert is meerly void, ib. 

— — — Upon Delivery of Goods by Baron and Feme ^ they Jhall 
not join in Detinue^ for it is the file Delivery of the Hufiand 
and void as to the Wife. ibid* 

J Wife Jhall never anfwer in any A^ion without her 


Hufband. ibid. 

JBaftard Eigne and Mulier Puifne. 408 

\ Battle. Brothers orCouJins may not wage Battle in a Writ of 

Right. ig 

In Appeal y the Defendant is rejlrained from chufing Battle^ 


< *^ " 


^ where there is an apparent Prefumptiony either ef Guilt in him^-^ 

felf or of ImbHillity in the Plaintiff. • 228 

Battery* What. . 67 

Bifliop. 395 

» and Chapter are but one Body^ but their Po£effims are 

divided^ 397 

tould not commit Adminiftration formerly^ but the King 


' ufed to do it by his Minifters. 408 

BlfhopricS} formerly where Donative*. 399 

£i«akiDg of Prifon. 78 

-^ — — thtmgh he he but in the St':cks^ or out of tbem^ in the Pof 
fe£kn of him that hcs arrejied him, ibid. 

*-^ was Felony by the common LaWj though be was imprifoh'd 


only for 7refpafs. ibid, 

is notj where the Gtaler lets him go at large. ibid^ 


■«M^** 


Burglary, what. 64 

V**- mujl be with an intent to killy orjiealy and in the Night. 

ibid. 
Burning ef HoufeSy or Barm adjoining thereto^ is Felony. . 83 
of Corn in a Barn, is Felony. . ibid. 


II* ■ 


Burfough$ are always Tnum. 128, 9 

■ ' c. 
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c. 

Ccftuy que Ufe, may ttot d'Jlrain Damage Feafant, p. 15J 

Challenge, no principal one to a Jurcr that he tad married WiH 

the Mother vf the Party^ \f ft^^ ^'^^ without l£ue hy him, 

» to the Array ^ and the Form thereof^ n 

— — — to the Polls. igj 

.„_-. to the Polls ought to he taken hefore the Pannel is fe^ 

rufed, ibid« 

^«— «— to the Polls Jkall he tried by two 'furors chofen by ibi 

Court, ibk^J 

^-.^— — to the Pells not admitted without /hewing Caufe^ aj 

the Party has challenged the Array^ and it has fajfed agmnj 

him, ibid. 

^— — •— to a yuror for a feccnd Caufe not allowable after 

has chalLfiged him for one Caufty and that Challenge is tria 

againfi him* ibid« 

, Champerty. • A Man may infeoff his Son and Heir pending 

Praecipe quod reddat agoinjl him^ and is not in the Dangt 

of the Statute Artie, /up, Cha* cap, 11. 18 

— What it is. * 80 

Champions. 267 

Chance Medley. 63 

Charge, is , when a Man hindi himfelf to any Thing executory atdi 
to. be done, 97 

Charges in the Realty^ are fuch ds may be of an Eflate of In- 
heritance ^ for Lifiy or Tears, 130 
Chattels Real, 138 
Chattels Perfonal. 145 
Chivage, what : An Offence againfl the Jufitce of the Realm, 80 
Church is divided into fever al Provinces^ and each Province into 
Jeveral Diocefis^ and the Diocefe ihto particular Parifhes, 395 
— '—- being held with Force^ fo that Duty may not be Jonoj the 
Force Jhall be removed by V\ laica removenda, ibid« 
Church- Wardens, ate enabled only to purchaje Gocds to the Ufe 
of the Churchy b^t may not take a Feoffment ^ Leafe for LifCy 
or perhaps for Tears ^ or fuch other Things as have Continue 
emce. . 421 
1_« — _ Thiy are charged to find many Things belonging to the 
Churchy as Ornaments^ ^c, ibtd< 
All the Goods of the Churchy viz, the Books^ OrnanuntSi 


and Bells that, hang in the Churchy belong to them^ and they 
may have an Appeal of Rchbery^ or Trefpafs for taking them 
envay^ and count to the Damage of the Parifhimers* ibid. 

— — They may not give the Goods of the Churchy or rdeeft • 
tlem, for thai is to the Difadvantage of tbi Churchy and if 

6 tbty 


t 
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\ey do^ the Parijhioners may chufe neiu Church WardenSy wht 
l>all have an A5llon of Account ogainjl them. p. 42 1 
Tgy. What, 389 
— — in what Offenas to he had. ibid. 390 
at what Time it was anciently had. ibid. 

who are incapable of it. ibid, 

■ ■ If the Ordinary challenge him, where he does not read 

ts a Chrky the Ordinary Jhall he fined and the Per Jon hanged 'y 
and if the Ordinary refufe himy where he does read as a Clerl\ 
he /hall alfo he finedy and the Party difchargtd. ibid, 

siics. The fever al Privileges the Common Law allows them. 388 
illateral A£ls, are fuch as do not concern arty Inter eji. 98 

— — They may he count ermarided, ibid. 

^lour. In an Action of Trefpafsy Jhall not he given to a Corpc^ 
ration iy a Leaf e for Life. 128 

' Where it Jhall be^giveny and to whom. 292, 310 

mnmon. W^hat. 122 

Upon a Grant of Commm whcrefocver the Beajfs of the 

Grantor Jhall gOy and he occupies at d manures two Acres with 
his BeaftSy the Grantee Jhall have his Comm'^n therey a.though the 
Grantor hath n&t Beafls there at another Time. ibid. 

If the Grant bey whenfoever the Beafls of the Grantor 

Jhall gOy there fcjfc . the Grantee Jhall not hava Common but when 
ihi Grantor ujes it. ibid. 

— — Upon a Grant of Common throughout a whole Manory yet 
he JhalL not have Common in GardenSy or in Lands Joun with 
Corny ^c, nor Jhall he take his Commcn with Beajls that are 
not Commonable y as HogSy bfc. ibi A 

' - Upcn a Grant of Common wherefoevcr the Brajls of the 
Grantor Jhall gOy and the Grantor afterwards puts his Btajls 
in his Gardeny the Grantee Jhall hape Common in the Jame 
Garden* ibid, 

ommoner, may diflrain Beajls Damage Fca font. 155 

- ■- He may not have Aiii.n of Trepafsfor treading d.wn the 
Grafs. ibid, 
ommon Law. What. 54 
•— — It fixes the Bounds of all other Laws vfed within this 

Realm. 386 

ommon Picas. 234 

ommon Recovery. Whe^iher a Ccmmon Recovery be a Bar to s 
an Efiate Tail or mty is not to be dijputedy becauje a great 
Part of the Inheritances of the Realm depmd upn them. 28 ^ 

"- Common Recoveries are favoured^ buauje they a^e com^ 

mnn Ajfurances. ibid. 

ondition ; an Annuity granted pro confilio impendendo, or a 

feoffment ad erudiwidum F ilium, cr ad folvendum 10 s. is a 

F f Conditio i 
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Condiiiin without JVords conditional % becayfe otbirwlft the 
tyjbould be without Rgmedj/. p 

ffi..— — Nom hut Parties or PrivUs JbaU take Advantage of 
Condition broken. 

A Condition annexed to a Freehold or Inheritance maj 


be pleaded without Deed. 7,] 

Confe/Tion is peremptory. i] 

Confirmation. Tie Lord confirms the Eftate of the Dijfeizar I 

hold free, this^ after the Recovery of the Di£kizee, Jhall he a 

cient Demefne again^ for the Eftate^ upon which the ConfrmaA 

enured^ is defeated. i\ 

»— The Vijfeizee and Heir of the Dijetzor in by DefctA 

make a Feeffment by one Deed and Livery ^ this is the Feoffmes 

of the Heir anlyy and the Confirmation of the Diffeivue. f 

Liffor injfeoffs Lejfee for Life by dedi & conceffi, an 


makes Livery thereupon^ this fi)aU enure as a Confirmation, 4 
A Parfon ntakes a Leafe for forty Tears, Patron and Or 


dinary confirms thefaid Demifefor twenty Ttars, yet this Confit 
mation extends to the whole Term. 4 

■ Chofe in jl£llon poffes only by Confirmation or Heleafe, 91 
A Confirmation to him that has nothing in the Land i 


void. iU 

The Form of a Confirmation. ibid 


ConfoIidation> muft be by the Confent of the Patron^ need not hm 
that of the King. 41) 

Confpiracy) what. f 

— — The Damage is the Ground of the ASlion^ and therefie 
it is not a^ionahle if nothing be put in Execution^ though it no 
infuch cafe be puni/hed by Indi^iment at the Suit of the JGngy u 
Notis. . ibid. ;( 

Of Merchants and Men of Trade to taife the Price ^ 


Commodities^ punifi)able as an Offence againjl the fiourijbing Ej 
tate of the Realm. i. 

Conftablcy is a Confervator of the Peace^ by the Commcn Law, 36; 

— — For preventing the Peace from being brgken^ he has Pern 

to take Sureties by Obligation, not by Recognizance^ of fucb Per 

fans as he finds making Affrays. ibid 

He may commit the Offender to Prifon until he may I 


indi£fed or punifi}edy or upon Neceffty^ may put him in A 
Stocks. 36I 

may arrejl a Man for Trefpafsj which no private Perfi 


may do. ibid 

— ; — He may not arrejl a Man for Felony upon a Sufpicion tk 

arifesfirft in another P erf on, and not in himfdf, ibid 

If he arrejl a man for Sufpicion of Felony, the Felon 

muji he done in Fa^. and alf$ he mujl aver tkefamcy for it 1 

iffnable. . ' V^^'^ 

Cgntinua 


Principal Matter i. 435 

i}<>jntinual Clattn, made by Mulier puifne dejlroys the Right of 
JBaflard Eigne. 4^; 

" at Common Law^ tbo DiJJeizte ou^ht to make his Claim 

VJitbin a Year before the Death of the Dijfeizo''. 1 34 

[Continuance, i^from Day to Day, until the end of the Suit. 206 

■ The different Forms thereof . ibid. 
■■ After Continuance taken, the Defendant may once wave his 

former Plea, and plead anther Matter ^ which - happens after 
tbe laji Continuance. 209 

■ Mthough a Alan has pleaded once after the lafi Cmtinuance^ 
yet, if the King is to have Benefit hy his Plea y he may plead am^ -- 

tber Plea afterwards. ibid. 

Continuance is by Procefsj or in the RoH. ibid. 


- When it is called a Prece Partium. ibid. 


Contrad. fflsat. X48 

f The Duty arifing upon aperfmal Central is net apportion* 

able. ^ ibid. 

Quad Contrails in Law^ what they are. ibid. 


Contradictions, are of three kinds in Logic, 183 

ETontribution. Where one being charged Jball have it againfi ano* 

tber who is in equal Law with himfelf 15 

Convocations, of whom compofed. 400 

M . Ought to be ajjefnbled by the Authority oftheKing^ and 

ta have hts Royal JJflnt to tbe Conflitutions made therein, ibid. 

Corody. Jn Abbot grants a Cgrody to one and his Servant^ to 

Jit at bit Table^ be-all not bring one that has a bad Difeafe. 42 

*— — fThat it is. . 126 

Coroner, chofen in full County Court ^ by the Freeholders of tbe 

County. 338 

>i ■ ■ ■ Judgment of Outlawry is given by himinthe ^thCounty.^^o 
> ■ Outlawry muft be returned by the Sheriffs not by the Co^ 

roner.. ibid. 

■ ■ Tbe Coroner has only a Remembrance of the Outlawry^ the 

Record whereof remains with the Sheriff. 341 

m — . To what Purpofe a Certiorari lies to the Coroner to cer^ 

tify the Outlawry. ibid. 

p ' ' His Court. 366 

Bis Enquiry of the Death of a Man 9 mufi be upon View 


of tbe Body. Z^ 

Upon an IndiSiment of the Death of a Man taken before 


bim^ if the Party be arraigned at the Suit (f the Kin^^ and bf 
acquitted^ the Jury that acquits him Jhall fay^ who killed him i 
otherwife where tbe Indictment was taken before the Sheriffs or 
Jmjiices of the Peace. ibid. 

Coroner within the Verge, 379 

Corporations. Succgjfion in thefe amounts to the fame as Heir in 
the cafe of afingle Per fin. 128 

F f 2 Corporations. 


436 A T k B h ^ of the 

Corporations. A Gift to a Mayor and Commonalty^ tiAthoui fay^ 
ing (and to their Succeffors) is a Fee SimpUj and ahhougb it, 
hi given to them for their Lives^ for the^ are void Wwris. 

p. u8 

m — Colour in an A if ion of Trefpafs Jball not he given tit 

Corporation by a Leajefor Life. " ibiA 

Count and Declaration. Where it needs not to recite partial 

latly^ what the Party by Intendment does noty or cannot Jtnoau 

34. 3$ 
,. If the Count vary from the Writ^ as in Dtht for £2o. 

and declare only for £iO. the Count Jball abate. 36, 174 

^ Counts and Declarations ought to be certain^ yet Things 

which contain a neceffary Implication ^ are good, 5' 

■^ In an Information upon the Statute of Ufury^ and Connt 


that the Defendant has taken per viam & medium comiptx 
matuationi$j where it fiould be accomodationis, is yet gooL 

ibi(L 

What it is. 174: 

// fhall never be made until the Writ he ferved. ibi<L 

// may be abridged before VerdiSi^ fo that the Original 


Writ remains true. 19^ 

Counterfeiting the Great Sealy or Privy Seal, was Petit-Trea/on 

at Common Law. il 

Counterfeiting the King's Money ^ i^e. was Petit-Treafon at Com* 

mon Law. 82 

County-Courts, do not hold Plea by Writ Original y their Prec^i 

is by Precept. • 336 

i- are the Sheriff's Court. 337 

— are holden every Month. 33^ 

are Courts tf Record as to what Matters. _ 341 


7hs Suitors are the JudgeSy and the Sheriff only a 


nifter. 342 

The Trial is by Wager of LaWy yet by Prefcrlption it 


mcy be by ^ury \ which is againft the common Courfe of it. ibW. 
The Execution is by Dijlrefs only^ and impounding until 


" ' r 

Satisfaction be made; for they have no power to fell or deliver 

the bifirefs to the Party^ and Execution by Body lies not there. 

ibid. 

— If any Thing which concerns the Freehold comes in ^f 

tion in a Plaint of Trefpafs^ or the likey the Court Jhailnotp^or 

ceed\ otherwifcy if in a U^nt of Trefpafs. 2^2% 35^ 

Court of the Admiralty. 3^7 

Court Baron, is a Court of the Lord of the Manor. 358 

— — — is incident of common Right to a Manor. ibi<L 

•—- ' // may not be but by Continuance f limcy beyond the Mt- 

mory of Man^ <bii 


Principal Matters. 437 

[>urt*Baron, it fiall hi held no oftener than every three TVeeh. 

■ * The Proceeding is as in the County Court,. ibid. 

— — If the Freehold comes in que ff ion here in a Plaint of Tref- 

petfu there is no Remedy for the Plaintiff <^ for no Writ of Tref 

pafs Vicontiel /hall he held hare. ibid. 

ourt of the Conftable and Marfhal. 386 

k>viny may he averred generally^ without Jhewing in what manner 

it was. 35 

-: — // is a fecret Thing contrived privily between two or threi 

i» the Prejudice of another. ibid. 

k>venant. If cne Coparcener covenant upon Partition with ano- 
tf^er and her Heirs^ to difcharge the Land of a Suit, and the 
ether Alien her Part ^ the Alienee Jball have a Writ of Cove* 
nant. ix 

■■ ■ A Perfonal Cofjenant^ as to pay J^// Rents during the 

Term J dies with the Perfon. 13 

Covenant with Leffee to make a new Leafe upon Surrender 


of that Leafe^ if the Covenantor dfablfS hmfef to make a new 
jLeaJe^ the Covenant is broken^ though the Lpjfe do not fur render^ 

What it is. i;j8 


ZJurtefy (Tenant by) the Nature of the Eftafe. 103, 4> 5 

■■i // may be of a Reverjion dependant upon an Eflate for 

Years\ and confequently of a Rent^ if any be rejerved thereon* 

103 

Cuftom. A Ctifiom of a Manors that enables a Copyholder to de^ 
mife in Fee^ enables him to demife for any lefs Eflate^ without 
other Prefcription ; and where the Cujltm /x, that he mOy demife 
for Life^ he may demife to his Wife durante viduitate. 16 

* A Cuflom holds not Place but in a County^ Town^ Ma^ 

nor^ or fame Juch fpecial Place ; and cannot be pleaded to be 
throughout all the Realm^ for then it is the Gammon Law^ and 
na Cujiom^ ' 55 

D. 

Damages at Common Law fhohld not be recovered in real ASfions^ 
but only in mixed and perfonal. 259 

■ — at Common Law Jh:utd be recovered by the Plaintiff onlj, 

■ — In Detinue for divers TloingSy Damages fl)all he ajjeffed 
jevi rally by In que ft. ibid. 

Debt, does not lie except it be upon a Contrail where thee is quid 
. pro quo. 50 

■ I . . .«— i^i^ here it lies. 320 

■ ' ^ ff'here itjkall be in the debet & detinet, and where in the 

detinet only. ibid. 

F f 3 Debt. 


38 A r AB L E of the 

Debt. In Debt uponJimfU Contra^s^ tbi Dififiiant msg w} 

his Law, p, y,i 

Deceit. jfj 

Decennaries. fPTfat they were* 

Deed. fFhat. "gtj 

'■ // either Indented or Polh 8( 

Deed Poll. What ; is the file Deed ef the Grantor. 

Default : fFh^re it may not be Javed by any Exwfe after AppearA 

ance, ■ joi ' 

1^-—— fHfere the Inqueft Jball be taken for Default after Iffu 

joined, - 202 

Defence in Pleadings only Matter of Form in Nbtis. 176 

•— *^ Full Defence may be made in PUas after the Count. 177 

■~— — ^fti'' full Defence^ the Defendant Jhall not pleeei to the 

' J^rifdi^ton^ nortothePerfon. ibid. 

Deforcement. JVhat. jjy^ 156 

Demurrer corf fes the Matter of Fa^, 197 

•i^*** The Form of Joinder therein, ibiA 

* Jhall be tried by the Judges. 44, 198 

Demy-Mark, where it Jhall tt tendered, 266 

Penial of Renty what. 133 

Peodand. 2TJ 

Departure in Pleadings what, 180 

D^fcen t, which tols Entry. A. ere^s a Shop on • the King*s Landi 

and afterwards the King grants the Land to B. in Fee ; v/, befsre 

Enty^ or Seizure of the Shop by the Patentee^ continues bis Pof- 

fejfon and dies fe'%ed^ yet this is no Defeent to take away the En* 

try of the Patentee. 9 

•— — The dying fetxed of a Dijfeizor is no Defeent to take awoj 

an Entry^ if the Diffeixee was all the while within Jge^ Cewrt 

Bat any in Prifon^ or out of the Realm. 19 

- D^fjd%in and Defcmi in Time of War ^ is no Defeent U 


r*- 


take awry an Entry, 26 

JVhere a Defeent to ore that is particcps crimmis, Jbd 


not imptde the Entry of the DiJJeizee. 33 

When it happens. , I33» 4 


Detinue. Where alp cm^n is i^rWxmtnt er^xent^ Jhe may detain ' 

the Charters of the Daughter, the Heir of her Hufband^ in ft- 

Jpea of the PJfibility that a Son may be bom. 23 

Devife, of a Tetm to the Son^ and that his Wife Jhall have it dstr- 

hg the Minority of the^ Son 5 this Jhall be frfi a Devije to ik j 

Wifey and (ft. rwawds to the Son u hen he comes to his full Age. 49 

^ — In ihefe Devifes the Intent of the Tejiator (being conftftvt 

with the Rules of Law) Jhall be taken, 151 

A Man divijes Lands to his Son and Heir after the Death 


of his mje^ the Wife has an Eflate for Life by Impliiatnn If 
the Inifnt of the Divifor, ibid, 

Dcvile, 


Principal Mattert. 42^ 

rvife« A t>mje to mi and his Heirs MaUs^ is an EftaU TaiL 

P- 15*. 
A DiVffe to y, S, in Fee, upon 'Cvndition^ that if he do 


not pay to J. D, a certain Sam of Moneys that J.D. Jhall have 
it in Fee^ this is a void Condition and Remainder^ for it is eon^ 
trary to Law. ^ ibid. 

A Devife of a Fee Simple to Alice S. and after her Death 


to B. is only an Eftate for Life to Alice S. Remainder for Life 
: to B.. Remainder to Alice S. in Fee j fo thai the Hufband of Alice 

t (^f fi^* ^^^ ^^ ^^ W^ rf^O ^*'^ ^^ *' 7enant by the Cur- 
} tefy^ ^ ibid, 

^tminution, of the Record^ where it Jhall he alledged. 329 

EDifclaiiner. In Replevin^ if the Lord avow and the Tenant liif^ 

claims^ the Lord Jhall be cindered without Anfwer. 26 

'■ '■ ■ Where the Lord Jhall have a Writ of Right upon Df-^ 

claimer, 268 

Difcontinuance. 135 

I>ii}eizin. To make a Manfwear tofurrender his EJiate^ whido:$ 

fo is a DiJJeizin. % 

■ ■ IVhat is a DiJfeiTun. 1 32 

IMftrefs. A Alan may dijirain in the Night for Damage-Feajant^ 

not for Rent. 24, , 26 

* "• ~ ' — It may not he for Things ujeful to the Publickj nor in Cuf- 

tody of Law. %% 

■ // may not he if Things Parcel of the Freehold; no 

• " '■' It lies not in other Land than that charged. ibid. 

• It may not be but upon Land in Demefne. ibid. 

If the Diftref be put in P&und overt , he that dijirained 


is excufed whatever Damage comes to them. ibid,, 

// lies of common Right for all Services. 1 14 


Dower, may not be ajjigned referving a Renty or with a Remain- 
der over. 10 

^-^ If a Woman who has a good Title of Dower, caufe J. S» 

to dijjiize the Ter-tenanty and t^pon this Jhe recovers Dower 
againfl him^ yet Jhe Jhall not be Tenant in DoWer^ for Jhe is pri- 
vy to an unlawful A£ty which Jbould be the means of her Ejlate. 

35 
// may be of a Reverjion dependant on an EJlatefor Yearj^ 


and of a Rent, if any be referved. lOJ 

The Nature of the Efiate. ^ 103, 105 

— — Ad oftium Ecclefiae. ibid, 

Ex aflcnfu Patris. ibid. 

// lay againjl Guardian in Chlvalryy not againji Lejfeefor 


Tears of a Guardian ^ nor againjl Guardian in Soccage. 27^ 

Dc k pluis beale. ibid, 

A Feme Jhall be endowed of the bejl Pojfeffion of her Hus^ 


band, 19 

F f 4 Dower, 


449 ^ T A. B L E ^ the 

Po^cr. If the Heir, ajftgn Dower to a Woman his Anceftor^ fviert 

Jhe teas r.ot dowabU^ Jhe Jhall thereby hold in Dower. 24 

l^urcfs. To imprifm ons in M. until he makes an Obligation^ and 
he makes it at ^, when he is at large, yet it Jhall le Viid for 

Durefs of Imprifonment. ' » 8 

E. 

EjcSionc Cuftodiae, lies of the Land only, 156 

£je£tione Firmse, it lies fa Rent upon a Seizin in Low, but not 
of Land without actual Po£eJJion. 54 £sf 156 in Notis. 
Enclofer, where it is a D'J'eizin of a Rent. 132, 133 

England, is divided into Counties: 54 

.i^ How the People cf it aie divided. 55 

Entries (Forms of ) Of Suits for the liing. 56 

Of Confejfion. I7i 

— . Of Nihifdicit. ibid. 

^ Of Tales. 192 

, Of Abridgment of tie Counts ip? 

Of Nonfuit. 201 

OfRetia,\it, ibid. 

■ Cjf Parol put without Day. 207 
> — Of Day giv.n. 209 

I Vf Imparlance. 21O. 

i. Of Default after Imparlance. 2II 

0/ Judgment for the Defendant. ibid. 

■ Of Mainprize^ 2iS 

— Of Severance of Asiion. 242 

— Of Pard'Demurer for Nonage of thiTenant, , 246 

— Of riew granted. ibid. 

— Of Aid Prier, . 247 
— . Of Voucher to Warranty. ibid. 

— At the Plurics upon Procefs of Voucher. 249 

— Of Wager of Law of Non^Summons., '^^l 

— Of Dower de la pluis beale. ^73 ' 
In Afftze of Novcl'DiJfeizin. 280 


~ Of Clergy, ^ . ,39° 

Whire the Suit of a Perfon excommunicated is put Withcut 


Day, until he be abfolved, 4^3 

Entry-congeable. lenant for Life^ Remainder to the riihi 

Hiirs of 7. S. Tenant for Life is dijfeized add a Defcent caji, 

and afterwards J. S, dies, and then Tenant for Life dies, t^t 

Entry of the right Heir of J. S. is congeable 28 

Equity, Ks Nature and Operatior, ^ 

Error. Er roneous Recovtry Jnffer^d cf Lands in Borough En^lifi) 

the youngeft Son fhall have a Writ of Err or ^ becai^Je he is He^f 

to tbi Land} Jo of all the Sons ^ ijihe Land be GaveAind. \l 


'Principal Matters. 441 

Error. If a Sheriff fuffer a comtmn Recovery^ it is Error, p. 14. 

In a IP^rit of Error , where fafe judgment is given for 

. the King^ the Partyjhall ojfign his Errors without an^ Scire Fa- 
cias againji the King to hear Errors- 56 
' // lies for Error in the giving of Execution^ as well as in 
the giving of Judgment. 325 

' Where he may have a Superfedeas in it. 327 

• // fiall always be brought in K. B. niver in C. S. 328 

' — Error in K. B» Jhall be reverfed in Parliamerit. ibid.^ 

Hereby the Record is removedy for every Writ of Error 


is a Certiorari in itfelf 329 

// Jhall be direSfed to the Jujlices before whom the Plea 


was hol'Ien. ibid. 

The Form of offigning Errors. ibid. 


Efcape. If a Man in Execution efcafe^ and the Goaler retakes 

hi my he Jhall continue in Execution fr the Party again^ if the 

Party uill^ for, the Efcape is of his own Wrong. 33 

— — Voluntarily^ or Negfigc tly^ is Felony ^ if the Party be ar-' 

rijiedfifr Felony. 77> 7^ 

Efcheator, of what Things he may enquire^ 369 

Elifors, being chofen^ no Challenge to the Array is admitted. 1 9 1 

Eflbign. // // vary from the Original Writ upon which it is cajly 

in the Quantity of the Tenancy ^ or Name of the Party^ it Jhall 

be quajhed, 36 

' ■ He that cajls it may not plead in Abatem^ nt of the Writ 

by way of Plea. 16 r 

Any of the Parties may have it to excufe their Appearance 


for once 20i 

// lies not for him that appears in proper Perfon ; nor for 


him that comes in hy Exigent^ or Cepi Corpus. ibid. 

At the fourth Day the Effoign ought either to be allowed^ 


or difsllpwed^ ibid. 

Fourcher hy Efjoign^ what. ibid. 

De malo leAi, add de moratur ultra mare. 203, 4 

— Eff-lgn Roll. 204 
Efplees, vide Explees. 

filiates for Lfe : are particular Ejlates derived out of an Inhe^ 
ritame. 102 

• — a Remaind r or Reverjion may depend upon th:m. ibid. 

«- —p. may be fw rendered to him that has the next and higher 

Ejlat:. 103 

— They are for one*s own Life, or for the Life of another. 

ibidl. 

Eftates for Teors^ are for a Ct-rtain Time. [Vide Leafes for 
Years.] 144 

— a Rtuefion or Remair der may depend upon them. 145 

— "Ihey moj be furrender*d and forfeited. ibid. 

Eftoppcl, 


S(foppeI. Th€ Servant /hail be efiopped to fau that the FreAdi 
is in bis Mafter fy Recovery againfl his Ma/ier^ tbo* the Ser^ 
vant is a Stf anger to the Recovery^ for he Jbdl not be in a better 
Plight than he in whofe Right he jujiifies. p. 9 

>■ In em Action of Trefpafs a^ainft Tenant for hife^ who 

pliods Villainage in the rlamtiff^ and the Plaintiff is found 
Frte and not a Villainy yet he in the Reverfion Jball not be 
efiopped by this Verdi^i otherwife in a Native babendo. ' 2f 

m^ Pleas in Bar and Replications (although the Plaintiff be 

Nonfuited) make an Eftoppel^ for they are exprefs Allegations 
and Material ; but Matter in the fVrit^ or Count, does not make 
an Efioppelj for they are but as Suppofals } difi Recitals mate m 
Eftcpfel^ for they are net Material. . 2 2 

Eftray. 147 

Evideiice, to the Jury^ is any Thing that ferves the Perrty to prove 
the Iffue fbr him. ^95 

■ If it does not warrant the Iffue^ it is void. ibid. 

Examination upon a Voir dire. 191 

Exceptions and Refervations. Land given in Frank-marriage 
referving a Reaty th*e Referoation is void until the fourth De- 
gree be pa^y and then it is good. 15 

m ■ Lia/e fcrYtars of a Manor, except an Acre, this Acre is 

not Pert of the Manor, as to the Le/for, but as to a Stranger^ 
who has light to demand the Manor by an elder Title^ it rf- 
mains Parcel^ and for this Reafen itjhall not be excepted in the 
Writ. 14 

A Leafe referving Rentj the tieir JkaU have theRent^ 


•*• 


otherwijoy if it be rejerved to the Leffor. , 46 

By Exception of a Thing, as in a Leafe, except aClofi:, 


Woods, ^c, the Law gives him means to come td the fame ^ viz. 
C Wayj or the like. 4 J 

A Leafe of a Manor ^ except the Services^ the Exception 


void,, being Parcel of the Thing demifed. 27 

Exchange. Tzuo fointenar.is of an Acre exchange it with a Strang 

ger^ they Jkall be Joint enants cf the L^and exchanged \ but the 

Exchange may he to have the Acre in common between them. 46 
•— — A M on Jhall recover in Value againjl the Heir [upon the 

Warranty of his A'ceflor) the Lands which he took in Exchange 

for the Lands defcended. 48 

Whai it is, and how the Inter ejis exchanged muji be equal. 

95> 96 

An Exchange of Land to have a Rent Charge out of the 


Jame Land is good, although it be in an Infant^ fo that the Rent 
merge in the Land. 5O 

// contains a Warrar.ty in Law% 130 

If it be of Land in the fame County^ it is good by 

Par<^L 336 

E.^rhaogc. 


Princtpal Mattersl 443 

£xcYiange. Jfofanj Thing that lies in Grants it muft be hy Deed^ 
€f fvhat Ejiate foever the Exchange he taken^ and though every 
Thing exchanged be in the fame County^ in Notts. p. 336 

If it be of a Freemdf or Inheritance of Land in diffe^ 


rent Counties^ it is not good without Deed indented. ibid* 

If of an Ejiate for Tears only^ tho* the Lands exchanged 


Ue in different Counties^ it is good by Parol. ibid. 

^Execution. An Executor recovers and dies Inteflate^ Adminlftray^^ 

tion of the Goods of the firft Tejlator is committed to J. S. J, 

S. Jhull notfue Execution upon the Recovery. to 

■ Goods taken for Dijlrefs^ Jball not be put in Execution for 

the Debt of the Owner. 2* 

Where Execution Jhall he had upon one Nihil returned^ 


and where twol^ihihjhail he firjl returned, l^%. 

Award of Execution Jhali be by fFrit, except in the Cafe 


of Death, 2ia 

Executor. A Man outlawed or excommunicated is enabled to bring 

an ASiion as Executor. ^ iq 

n* Funeral Expences Jhall be firjl difharged by Executors^ 

for Necefjity. 24 

Leafe for Years of a Houfe and Implements refrxfing 


Rent, the Executor of the Lejfor receives the Renty yet this, ii 
not AJfets in his Hands, for all belongs to the Heir. 49 

— ^— He has all the Chattels of the Tejlator real andperfonal, 

149 

At common Law\ hejhould not have A^ion of Account^ 


or Trifpafs of Goods carried away in the Life-time of the Tef 
tator. ibid* 

He may not devife the Goods of the Tejlator. ibid* 

Outlawry in the Executor forfeits not the Goods he has as 


Executor. ibid* 

— The Executors are all but as one Perfon. ibid* 

In Action of Debt^ Covenant^ b'c. againji them, one 


Jhouldnot anfwer without the other by the common Latv, ibid. 
They may not have, each for himfelf fever al Pleas in 


Abatement of the Writ. ibid. 

n^eir Power ^ as to the Time when, and as to the Things 


whichy they Jhall admin Jler^ may be divided. ' ibid. 

He is chargeable for all Duties of the Tejlator (not for 


Trefpafs^ W^. as well before, as after he has Affets. 150 

He JhaH be charged of his own Goods^ if he wajie the 


Goods of the Tejlator. ibid. 

TJ^ Executjr of an Executor ^ is Executor to the firjl Tef 


ta^or. ibid* 

Where his Delivery to the firjl Dmfee^ Jball enure to him 


in Rimalnder, 151 

Executor. 


444" 'STABLE of the 

Executor* In A^ion againji him^ if he plead a Matter in Ini 
KnnwUdgi^ which goes in perpetual Bar^ he Jhall he charged as 
in his proper Duty^ if it pafs againji him. 236 

■ I • ' Where Surmhons and -Severance lies for Executors, 3Qt 

■ He Jhall not be charged^ ^ where the Tejiator might ivage 
his Low. 32X 

fVhere ihey Jhall take Notice at their Peril of Anions 


brought cgalnji them in the fame County. 336 

If many an made^ and one refufei^ yet he may admini^ 


jler at his Pleafure^ and the other Jhall name him in every jt^ion 

for arty Duty due to the tejiator^ and bis Releafe Jhall be a Bar 

of the whole Duty^ and he Jhall have an A^icn by Survivor, 409 

Exigent, if the Party tarry until the fame^ he forfeits his Gaodsm 

230, «34. 

■ . T ■ ■ IThat it is. 339 
Explecs, where they Jhall be alledged in the Count or not. 244 
Extinguifhment, A Cujiom^ which runs with the Land^ as Ga- 

vel^itind, Borough-Engli/hy or the Hke^ Jhall not be extinguijhed by 
Unity of PoJfeJJion^ viz, cf the Tenancy with the Seigniory. 1 2 

■ A Releafe made to the H'ffband and his Heirs goes in Ex- 
iinouifhment of a Rent'Charge ijfuing out of the Land of bis 
Wife. 13 

If a Woman Obligee marry with her Obligor ^ the. Deht is 


extin5f^ and Jhe Jhall nevtrhave an Asiion againji a Co-olVgor^ if 
another was bound with him. Same Law^ if a Feme Sole deliver 
Goods to cne^ and after marries with the Ba'lee, 29 

Extent. Where two ^ four ^ or more Men being feverally feized 
of Landi join in one Recognizancey all their Lands Jhall be equal" 
ly extended. ^ 15 

F. 

Falfe Imprifonment. 67 

Falfe News. 76 

Fealty. 117 

Felony. To make a Manfwear to bring me Money upon Pain of 

being kiVed^ and he brings it^ is Felony. 8 

— — // is Felony in the Sheriff to kill one who ought to be 

hanged. 2 2 

- Not Felony in the Wije^ if done by coercion of her Huf 


band, 32 

Feoffment. To the ufe of his Will^ and the Will is declared be- 
fore^ or at the Time cf tte FcoffmefA^ this may not be altered^ 
{ becnufe it is executed ; oiherivije^ if the Will be declared after' 
wards 23 

i A Feoffment of oH his Lands within the Town cf D. 

with Common in all- his Lands ^ this Common Jhall be inter ded 
with n the fame Tcwn of D. tin I net ethers^ 41 

Feoffment. 


Principal Matters. ^4jj 

Feoffixient. /I Lea/e fer Tears and JLeUafe anuunts U a Feoff- 
ment., p. 48 

— — ^— If one of a Chapter infeoff the Dean and Chapter ^^ he him-' 
felf Jhall take by his own Livery^ 5 r 

Finesl Againji a Plea in Avoidance of a Finty that the Parties 
to the Fine had nothings it ought to be Jhewn who has^ but this 
is nat traverfable, 1 24 

■ — executed^ bound all Perfons at commOH LaWj if they made 

not their Claim within a Tear. 26 

■ In what Anions it may be levied by Accord of the Parties. 

253> 4 
m >- ■ What is a Fine, 25f 

What is a Fine fur conufance de droit come ceo que il 


ad de Ton done. ibid* 

The Form of a Fine. ibid^ 


.— If it be but an Eftate for Tears^ the Fine is void. ibid. 
— by a Fine of the Land itfelf the Reverjion dependant up" 


on an Eftate for Life paffes. ibid* 

// countervails a Feoffment^ fo that a Freehold may pafs 


thereby without Livery. ibid. 

- What is a Fine fur grant ct render. 255 

Of a Fine levied by a Feme Covert jointly with her Hus^ 


band. 25<S 

Fine and Imprifonment. 6$ 

'Foreftaller is a Dijeizitt of a Rent. 13 J 

Forfeiture. An Office of Skill und Diligence, or an Annuity pro. 

confilio impendendo, may not be forfeited by Attainder ofTrea* 

fon. \% 

^ «— Outlaivry in Trefpafs^ is not a Forfeiture of the Land^ as 

Outlawry in Felony is. 8 

Of Land, or the like^ relates to the Time of the Offence 
ccmmitted. 230 

2f CAtf//^/j, to the Time of the Convi£fion. ibid. 

The Forfeiture in Treafon and Felony. 231 

The Forfeiture of flFelo de fe. ibid. 

Of one that kills another by Mi/adventure or fe defenden- 

The Forfeiture for Mifprijion of Treafon^ 234 

Upon fugam fecit. ibid. 

In U/ury ibid« 

Formedon in Defeender, lay not at common Law. 270 

' - — — p Is not of fo high a Nature as a Formedon in Reverter, 

ifr Remainder. * ibid. 

Formedon in Remainder, for uh m it lie\ 271 

Formedon in Reverter, for uhom it lies. 270 

•Francfaifes; What. 126 

Franchifea 
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Franchifes : They are derived from the Crown, and ther^are an 

exiinguilhed if they come again to the Crown. ibid. 

-, They are forfeited by Mifufer* ihii 

Frankalmoign. 398 

Frclh-Suit. Inhere Goods are lofl in War, and retaken if 

an Enemy ef the King^ by another &ubje£i of the King, tit 

Owner Jhall have them again, if he makes fr^ Suit before iuw\ 

fit. 27 

G. 

Gager of Deliverance^ 350 

Garnifliinent, what, and where it Jhall be had. 325 

Grand Affize, is always more than 1 2. 267 

Grand Cape, what. 262 

Grand Cape ad Valentiam. 262 

Grand Diftrcfs, where it ijue. 285 

Grand Scrjcanty. ^ ill 

Grants ; a Man grants his Service of Cajile-Gard, andreieumtbe 

Cajlle in his Hands ; this is void. 12 " 

i^ ■■ ■ — Where a Man has a Franchife by Prefcriptton, andafier^^ 
wards takes thereof a Grant of the King by Patent^ tb'uJtaH^ 
determine the Prefer iption. 16 

^ « Leffee for Years grants a Rent Charge, and /ifrrenderSf 

the Rent Jhall be paid during the Term : So if he in Heverfien . 
grants a Rent to commence after the Term, and after the Leffee 
furrenders, the Rent Jhall be paid prefentlyi 19 1 

■ ■ J Grant of all his Trees and Woods upon Blaei*Acre, ' 

which may reafonably lejpared^ is a void Grant, except it be re- 
ferred to a third Perfon how much may hefpared. 25 

By a Grant ofEJiovers out of a Manor ^ the Grantee fieR 


not cut Fruit'Treet. 4a 

Where a Grant recites the Prefcriptlon, it Jhall not be tth 
ken as a new Grant to drown the P refer tptiony but only in Cem» 
frmation of the Prefcriptlon. 42 

If the King grants to the Town of D. the fame Lib§r» 


ties which London has^ this Jhall be intended the like Lk^ 
herties. 45 

A Man grants thf third Prefentation of an Advowfon, 


and dies, the Heir Jhall prefnt twice, and the Feme Jhall have 

the third for her Dower, and then at the next Avoidance esfter 

this, the Grantee Jhall prefent, Jo that he Jhall have but the 

fourth. 4{ 

Grantee of all my Trees growing in my Clofe, may come 


upon the Land to cut them, and carry them through my hand^ and 
T'refpafs lies not againjl him. 4$ 

A Man grants his Reyerjion of Land, and by the Jam 


Ds^d grants a Rent out of it to another^ and delivers the Deed 

to 


principal Matters^ 447 

iofb at me and th fame tlme^ this Jball enure as tp the Rent 
firfl. p. 49 

— — What is a Grant. 90 

jtli Grants of the Ktngy that pafs under bis Great Seaiy 


btar Telle the. King himfelf^ and need not any Livery^ nor in 
pleading them is it neceffary tojhew^ when they were delivered. 95 
A Grant by Fine of Seigniory^ Rent Charge^ RentSeck^ 


Remaindtr^ or Rtverjion is prejently good. 258^ 

H. 

Xfabendunif A Feoffment in Fee is made of two Acres to two Men^ 

habendum the one Acre to the onoy and the other to the other, tins 

is a void habendum. ^ 3$ 

Heir. A Box fealed with Charters in it Jball go to the Heir with 

the Charters, and not to the Executors. 1 6 

.1 Where the Heir Jball be charged^ or not, by the Deed of 

the Ancejfor. 100 

Hereditapients, what* 97 

■ They may be appendant one to another. ibid. 

m They concern Land or the Per/on. 10/ 

— - Thofe which concern Land are extinguijbed^ when he that 

has them has the Land in as high and perdurable Eftate. i<^% 

in Demefn^ what. ibid. 


Hcrcly, and the Punijhment thereof anciently. 72, 400 

Homage. 115 

Hoftlers Jball anfwer for the Goods of their Ouejls Jlolen, 64 

Hotchpot. 101 

Hundred Court* 3S3 

, I. 

Ideot JhaU not plead by Guardian^ or Prochein Amy^ butjhall ap* 

pear in proper Pet f on in every A ^ ion brought againji him^ and 

he that pleads the better Plea for him Jball be admitted, 19 

I He JhaU not avoid his own Feoffment, for he may not 

Jlultify himfelfi but he JhaU not lofe bis Life far Felmy, or 

Murder. 20 

Imparlance, What. 209 

,■ • not more than once without the AJfent of the other Party. 

2ro 

I . Afler Imparlance^ the Defendant Jball not plead to the 

yur if diet ion of the Courts in Dif ability ef the Perfon^ or in 

jthatement of the Count or Writ- ibid, 

- — After Imparlance he may plead any Matter in' Bar. ibid. 

— A/ter afpecial Imparlance, faving all /fdvantages, he may 


plead to the Count, or JVrit. ibid, 

i,^ Default after Imparlance is pfrempto>j. 211 

^ 6 Imparlance, 
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Imparlance, in an Appeal^ if the Defendant pleadi a Plealy which 

his Lifejhall come in Danger^ the Plaintiff JbaU not imparl^ bta 

Jhall anfwer fedente curia. 228 

Incidents, may not he fevered, IZ 

m. Wood granted to be burnt infucb a Houfe^ is an Incident 

infeparable to the Houfe. ibid. 

— J Court Baron is Incident to a Manor ^ and Court of 


Piepowders to a Fair. ibid. 

The Tithes and Offerings of a Church are Incident to a 


Rjtiiory^ andjball pafs by a Leafeof the Re£iwy» 417 

Indenture, what. 89 

>■ ■ // is for the mofi Part fealed inferchangeabfy^ and the 

mutual Died of each Party ^ though in Law both are but one 

Deed. ibid, 

■■ ■ — It is good if the Leffor only feal it. ibid. 

// makes an Ejloppel to the Party. ibid. 


Indiftmcnt is as the King^s Action. 214 

m^ • Anciently every Jlnong Sufpiciou which apf eared of Record 

. fervtd for one. ibid. 

The original Procefs therein, 215 

■■ In cafe of Life^ the Defendant may have many Pleas in 

Abatement, whether they be Matters of fever al Natures^ or all 

cf the fame Nature. 219 

The Defendant may plead in Abatement and over in Bar, 


or take the general Iffue alfo^ but Jhall not plead a Releafe^ and as 

to the Felony Not Guilty. 2 20 

m. May plead a Matter in Bar, and after that found again fi 

^ i/V, may plead Not Guilty. ibid. 

In an IndiSfment of Treafon or Felony, the Party is net 


allowed Counf el y unlefs he pliad Matter in Law* 222 

The Procefs in Indi£fments ofTrefpafs: 223 


Infants. If an Infant make a Will and publijh it and then die of 
full Age, this Will is void. 9 

Information of Intrujion upon the Land of the King. 241 

Inheritance, what. 98 

■I // may not lineally afand. ibid. 

•-; It is a Fee Simple abfolute, or conditional ibid. 

Inqueft (hall not take Notice of Things done in another County. 

. 337 

Interpleader, where it Jhall be. 314 

» — The Reafon thereof ' 315 

Interpleader in Offices for the King. 374 

Intrufion^of Ward, 156 

Joinder cf A^ion. '235, 300 

Joinder of Counties. 188, 337 

~ nevfr alUweJ in Indian onts* 223 

Jointerants. 


Principal Matters. 44^ 

(ointenants. If om J^immant makes a Ltafe for Tears of his 
Moiety^ referving Renty and dieSy tht other who furvives Jhall 
halve the Reverjion of the Moiety ^ hut not of the Rent% p. i O 
— — Lands are giveh to two^ and to one of them the Survivor^ 
they make Partition^ and one of them dies^ the other Jhall have 
back the Part of him who diedjjrji^ for to one of ttjem the Sur* 
I vivor are Words of no EffeSl^ inafmuch as without fuch IVordsj 
) a Jolntenant is by Law to have all^ if he furvives. 17 

f ' ■ ' ■ TTyey are in by one fame Title. 87 

S^durnies Accounts, wh^re it lies. 1 78 

pBlie is made up by confejjing and avoiding the material Things^ or 
by denying them, 182 

■ fVhat is an IJfue. 183 

■ ■ // // upon Matter of FaSf^ or Matter of Law, 1 84 

■ — It is always made up cf an Affirmative^ and^a Negative. 

ibid. 
— — — If it be upon the Death of the Hujband^ in a Writ of 

Dower, it Jhall be tried by Witneffa. 271 

IfTues Jorfeited by Default of Jurors Jhall be charged upon the 

Landy into whatfaever Hands it comes afterwards. 1 88 

■ They Jhall be levied on the Reverjion after the Death of 
Tenant in Tatty Tenant for Life^ or the Hujband feized in Right 
ofhisJVife. 189 

Juris Utrum, is the higheji Writ a Parfon may have. 418 

Juror, Jiriking him in the Prefence of the Jujlices forfeits the Right 

Handy and incurs perpetual Imprifonment. 79, 233 

Jury ft>all not he charged with Matter of LaWy nor Jhall Juch 

Matter be given in Evidence to them. 1 85 

■ ■ • They may-give a VerdiSi generally^ if they will take upcn 
them the Knowledge of the Law. ibid. 

Anciently they could not give a Jpecial VerdiSly hut in 


Affi%e andTrefpafsy ^c. where the general IJfue was pleaded^ 
but now they may give a Jpecial VerdiSf upon any IJfue in the 
Worldy either fpecial or general y in Notis. ibid. 

They may find Matters of Record,^ if they willy though 


not given in Evidence. ibid. 

What is a Jury^ and of what fort of Men it is com- 


pcfed. ' . 186 

yffter they are charged^ they ought not to eat or drink 


without the Licen/e of the Jujlices j until their Vtrdi£i be given. 

■ Eating or drinking at their own Cojls before they are a^ 
greed of their Ferdi^j anciently avoided ths Verdi^y but at this 
Day^ it is only finable ; but if at the djl of either Pat ty, then 
it avoids the Verd'dij if given for him at whfe Coji they eat or 
drank^ oiherwife it is good^ in Notis. ibid. 

G g Jury 
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. Turr. Eating or drinking after they are agreed is only finahl 

^ ^ p. 19; 

_— For their better DireSf ion in their VerdtSf, greater Lu 

berty is permitted in pleading a Matter dubious in Law, fr 

the fpecial Matter may he pleaded with the general Iffiuy m 

Traverfe mny be omitted^ bfc, > . '^J 

The Jury that tries the principalThing, where it may tai 

Notice of a Thing Accejfary^ tho in another County. 3^ 

Juftices. If a Jujiice of the C. B. be made a Juftice of the K. 

B. altho* it be only hie yicty this Jball determine his Patent fot 

theC.B. ,^ . '♦ 

Juftices in Eyre, and of Oyer and Terminer. 379 

Jufticies, or Vicontiel Writs, ^ 

1. // is in Effe£f but a Commijfton. iwo 

'^ - In ihcm the fame Courfe of Proceeding fhall be as in Wr 

Original of another Nature in the King's Courts at IFe/lndnA 

fter. !™f 

, . It does not alter the Nature of the Court. lOjW 

Juftifkation. In Trefpafs for breaking his Houfe^ and hnaBr 
the Myalls of the fame Houfe, the Defendant may not plead ^ 
to the breaking of the Houfe not Guilty y andjujlify breaking 
Walls. 

King, By what ASls of Parliament he is bounds unlefs then 
fpecial Words to the contrary, 

jL - Where a Man Jhall avoid the Title of the King by PI 

without being put to Petition. lo, 371 

„.«--— J bafe Mine containing Gold Jhall go to the King, in re- 

fpe£l of the Dignity of the Gold. ^^ 

- Landy ivhich he hath in his natural Capacity ^ Jball enfiit 

the Nature of his Perfon. iKi 

He can do no Wrong by reafon of his Prerogative; 33,57 

He is the Head of the Common-wealth. ^ S$ 

All Lands art holden of him mediately or immedia^* 


• No A^ion lies againjl him. iW* 

— : — He may command his SubjeHs to go out of the Mtalm m 

War. ^ .S* 

He may make foreign Coin current here hy Proclanmhm, 

ibid* 


He may not take, nor part Wth atpf Thif^, but by Matten 

of Record. ig| 

He never dies. *W"| 

— — He has two Capacities. ik*' 

No Latches, Folly, Infancf, 9r Corruption of Blood, « 


prefumed in hinu 57 

5 l^«* 


Principal Mattetii ^f 

Shg. Hi Jhall never be ejiopped* P- 57 

— ^ > He may Licence malum prohibitum, hut mt malum in 

fe, tho* the latter he may pardon after it is done. 5 9, 40Z 

. He may imprijon the Bcdy of one Outlawed^ until he pur^ 

chafe his Pardon. 8 1 
^*„- He has Forejis in his own Soil^ andin theSoll of another. 1 23 
He is Founder of every Bijhopric^ ^ 399 

■ HeJbaU have tbe Temporalties of a Bijhoprie of his Foun^ 

dation in the Vacation, ibid. 

■ Hejhall feize the Temporalties of a Bijbop for Contempt. 

400 
.i— — HeJhaU have the Tithes in Forejis^ and Places out of any 

Parijb. 4»8 

Ling's Bench, is a Court of Eyre and more^ 38a 

Lni^ht's Service, 118 

^pfe, \?ho fhall prefent in fuch Cafet 412 

larc^ny, what it is. ^4 

The Property not altered' by it. ibid.. 

law* How defined^ dividsdj and derived. I 

— — The Sparks of all Sciences in the fForld are buried in its 

jfjhes. S 

4aw ConJiru^ionSi which areGenulne% 4^^ 

*aw FiSiions* 47 

^W tf Nature^ I 

^aw of Reafon. : 4 

•cafes at JVillj are during the Pieafure of both Parties. I4S 

#cafes for Tears : the Commencement and Determination thereof^ 

ought to he certain. 14+ 

— A Leo fe for a Year ^ and fo from Year to Year^ during the 
Life of J. S. is only a Leafe for two Years. ibid. 

— — — A Leafe for a Yeary and fo from Year to Yearj fo long 

as it pleafes the Par ties y and he occupies by force hereof for 20 

' Tears J yet after the Expiration of the three prfl Years (atmoji) 

' it is but a Leafe at IViUyfor beyond that^ it has no certain Con-^ 

tinuance* , i^^^* 

— — A Leafe fr jo many Years^ as Land in Execution upon 
, a Statute Merchant^ Jhall be in Execution^ is not goody for the 

Incertainty. ^ '45 

m^ A Leafe forfo long as J. S. who is in Prijonfor Hunt- 

tngy Jhall be th re by order f Law, is good for two Tears. 14$ 

. A Leafe for a thoujand Years, is a Leafe for Years, 48 

fc— - — A Licenfe to occupy Land for a Year isc Leafe for a Year. ib» 
Lect, A Court of Record. S^* 

What is a Leet. ^ 3^2' . 

It has Jurifdiaion in Offences that are commm Grie^ 

. ^ances^ }^^^- 
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I.cct. Thi Court is iht King's^ but the Profit the Granteis. p.381 
Legacy, what. 151 

m ■■■ — The Dovifse may not have it without the Delivery of tbe 
Executor. ibid. 

Liccnfe, King licenfes one to alien the third Part of his Lani^ 
and he aliens all^ the Alienation is wholly void. IX 

— A Licenfe to come into my Houfe to /peak witbmCy ani 
and the like^ which are Matters of Pleafure^ Eafe^ Truft^ aid 
Authority, may be countermanded. So ^ Goods delivered efoertt 
deliver to J. S. or to dijpofe in Alms : otberwi/e of a Thing dt' 
livered in SatiffaSiion of another Thing. ibid. 

— In Time of War ^ a Man mayyuflify mating Bulwarks in 
another's Soil^ without Licenfe. 2J 

Fijhers in the Sea mayjuftify going upon the Land adjm* 


ing to the Sea, to dry their Nets^ without Licenfe. ibid. 

Livery of Seizin. The Freehold of Land pajfes by it only 109 

■ ■ It is good within the View^ if the Feoffee enter in the Life 

cf the Feoffor. ibid. 

// is not requifite in Exchanges^ fome DowmentSj Si* 


leafesy or Confirmations that enure by way of Enlargement d 
the EJiate. ^ ibii 

Where being made in one Parcel^ it fhall pafs all tie 


rejl. 33« 

M. 

Maihem, punijhable by Fine. 6$ 

Mamtenance. A Father may maintain his S$n pending a Fraccqw 

againjl him^ and one Brother may maintain another. 18 

' ' // is an Offence againji the Jujiice of the Realms 80 

Manor. What it is. . 358 

— — It may not be created at this Day. ibid. 

Menace, of corporal Pain fhall avoid a Deed^ not Menace tf 

Goods. 20 

What it is. 68 

— ■ It alone y without other lofs^ makes not the Tref^afs^ hvt 1 

both together. ibid. ! 

Mifcontinuance, is where there is any Error in the Continuance- 

206 

Mifprifion cf Treafon^ or Felony^ how punifhable. 80 

Mixt Anions, what. 2y0 

N. , ( 

Ne admittas, where it lies. J^li 

New Affignment, in Trefpafs^ when the Plaintiff fhall make it it 
his Replication. 31O 

Nihil drcit, is in Nature ofaConfeffon. 175 

Nonfuit,. What. 2^1 

s a 


p 

Principal Matters. a^^ 


3bligation. When li Jhall he void for Durefs. 8 

.1 // may not be difcharged iy Parol Agreement. i o 

I.I Where it is become impojjible to be performed by the A£t of 

the Obligor himfelf, it is forfeited, tg 

Where it is become impfsjjible to be performed by the A£i of 

lit* 7 ^^ >J****/*1 


the Obligee^ the Obligation is faved. 23 

An Obligation is made folvendum nunquam, this folven- 


dum is void^ and the Obligation is due prejently. 36 

A. is bound in an ObVigation to B, folvendum eidem A. 


this is a good Obligation^ and the folvendum void, for the Plain- 
ttffmay declare upon a folvendum to himfelf ibid. 

Obligation to pay £20. before the Feafl of our Lorfs Na^ 


tivityj it is no Plea that he has paid it^ but he Jhall Jhew at what 
Time^ for otherwife it Jhall be taken that' he paid it after tht 
Feaji. 46 

— ^ — An Obligation may not be releafed until fuch a Time. ibid. 
What is an Obligation, 158 


Occupant. 107 

Offences to the Public, 72 

Office* Where a JUan is oufledof an Office^ to which a Fee is an'» 

nexedy the Fee ceafes. ^ 7 

.—— The Profits of the Office of Filizer, &c. Jhall not be put 

in Execution upon a Recognizance, Statute^ tsfc, becaufe the Of* 

fice itfelf being an Office of Tfuji^ Jhall not, 17 

The King may not determine the Office of Sheriff^ or any 


Part, without confiituting a new one* 32 

If an Office be granted to an ignorant Man that has na 


Skilly the Grant is void- 1 24 

Non-Feajanccy and Non- Attendance upon an Office makes 


it voidy for every Office has a Condition in Law annexed to it, 

ibid. 
The King himfelf may have an Office, as a Grant of a Fore* 


fleijhip in Tail, Rjmainder to the King and his HeirSy is good, 
for though he may not, in rejpeSi of the Mojefly of his Perfony 

' exercife the Office himfelf y yet he may grant it over to oncy who 
may exercife it, ibid. 

Offices y^r the King. 369, 3 70, i 

Ordinary. The immediate Officer to the Kin^s Court, as to Spi- 
ritual Matters. 402 

When hejhould have the Difpojition of the Chattels of an 

Lite fiat e to pious Ufes, 410 

Outlawry. Upon Procefs to avoid an Outlawry y a Man may not^ 
plead Non-hability in another Outlawry. 32 

• . To whom the Procefs is directed* 339 

- The Effe^ of Outlawry. ibid. 

G g 3 Outlawry. 
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Outlawry. // don not di fable until it is returned with the Ext" 
gent into the Court out of which the Exigent ijfited^ and the Re* 
cord of the Coroner Jhewn to the Court is nqt fuffcient p. 3^0 

^ I . ■■ // mujl he returned by the Sheriffs and not by the Coroner, 

ibid, 

» Thi Coroner gives the^udgmentj hut the Record and tie 

Exigent remains with the Sheriffs and the Cqron^r has only a 
Remembraace. 3^1 

P. 

Parceners, may compel Partition. 25, 289 

■ A Rent granted fcr Owelty of Partition between them 

Jhallbe Fee Simple y without the Word \Heirs7^ 25 

w ■■■ They Jhall have a Quarc Impcdit one againji , the other^ 

ibid, 
>■!■■ » The Entry of one is the Entry of the others^ if they wllL 

If one enters, both may not be vouched as Heirs* ibid. 


Pardon. A Wound is given the firji of May, the King fardons 
him the fecond of May for all Felonies and Mifdemeanors^ the 
Party wounded dies the third of May ^ tho* fuch A£t is net Fcl(sny 
till after the Pardon^ yet the Felony is pardoned^ becaufe the Mif* 
demeanor is pardoned^ and confequentiy every Thing that followed 
ther. upon is pardoned. 8 

f- A Man after Judgment againji him for the King, Jball 

plead a darter of Pardon^ or the like, made between the Ver- 
di£f and the Judgment, for there he may not have an Audita 
Querela : ctherwife it is againji a common Perfon. 33 

— The King pardons the making of a Bridge, this is on^ 


good for the Fine for not doing it, but notwithjlanding the Party 
Jhall build the Bridge, for all the Klng^s Subj(£fs have an In- 
ter ejl in it. 45 
Parliament: Howcompofed, and its Power. 58, 59 
Parol Demurrer : Jhall not be for the Nonage of a Plaintiff in Jp-* 
peal, 33 
-^ jVkere itjiall demur for the Nonage of the Demandant, 
' er Tenant, and where not. 245 
Ihe Parol Jhall not demur for the Nonage of the Heir in 


a Writ of Dnvfr, nor for the Nonage of the Heir of the 

Vouchee in a Quod ei deforceat, upon Recovery in a Writ of 

Dower. 271 

Parfon, has two Capacities. 396 

- Where he Jkallbe Ttnant in Common with himfelf ibid. 

f ' ' " He ought to he Refident. 417 

»- If he demije his Glebe to a Lay- Man, the Lejfee Jball fey 

Tiihes^ ibid, 

Parfon. 


principal Matteril ^,f^ 

^arfbti. TbcF^e Simple of the Glebe of the Church is in Ahif^ 
once, p. 418 

■ He may not make a Difcontinuance. ibid. 

■ ■ If he be impleaded he may pray in Aid of the Patron and 

Ordinary* ibid, 

■' He /hall not have a Writ of Rights hut a Juris Utrum. 

ibid. 

Patents. If a Juftice of C. B. he madeajuftice of K. B. tho* 

it he only hac vice, it determines his Patent for the C. B» 14 

Peculiars, who. 402 

Perfonal Aflions, die with the Perfon* 13 

They may be in a Hamlet. 265 

■> What they are. 300 

■ — Thiy conjijl wholly in Damages^ white theTlnng itfelf is 

not demanded, or may not he had, ibid. 

If they be once fu/pended, orfufpendedas to oney they are 


gone for every and againji alL ibid. 

Perfonal Charges and Torts. , 157 

Petition to the Kiag, 23 7 . 

Petit- Cape. What. 264 

Petit-Larceny, what j // is Felony^ hut not Death: 65 

Pcti t-Serjeanty. 122 

Petit-Trcafon, cannot be in the JcceJ/ary, when the Principal is 

guilty only of Murder. 1 7 

■ What it isy and it's Punijhment: 62 

Piepowders (Court of) 382 

Pleas and Pleadings. Averment is necejfary in aU Affirmative' 

Pleas. 175 

What are dilatory Pleas, 177 

. Dilatory Pleas Jhall be pleaded by all jointly in an ASiion 

agamft many. ibid. 

— What are Pleas in Abatement. ibid. 

Pleas in Abatement of the County or the Plaint in AJfixe^ 


are not Allowable after a Plea to the Writ. 1 78 

—— What are Pleas in Bar. 179 

Double Pleas^ what 1 8 r 


Pleas of the Crown. 2 13 

Pleas of Landy do not lie but againft the Tenant of a Freehold in . 

Deed^ or in Law. 259 

- ■ — They either demand Land^ or the like^ in certain^ or they 

do not contain any fuch exprefs Demand in the Writ. 265 

Pledge, what. 157 

■~ The Property thereof remains in him that pieces it* ibid. 

Pone. .357 

Pope. The footing he had in this Realm, was nothing hut an 

Vfurpation and Encroachment upon the Dignity and Prerogative 

RcyaL 4^2 

G g 4 Pofitivc 
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Pofitivc Laws, what they are. p. 5*' 

. - They lofe their force^ and are not to he reputed as Lawfy 

when they are dire£ily contrary to the Law ofNattere. 5 j 

Poflefiion is favoured when the Right is equal. 21 

Pofl'cffions and Things appertaining thereunto. 84 

.. Ihey are Hireditaments^ or Chattels. 97 

Praecipe quod reddat, of Land lies always in a Town^ or Place 
knowfti ^c. mt in a Hamlet. 265 

•. mere it is in the Right. ibid. 

m fTkere it is po/fejiry Auncejlrel. 278 

Prerogative. 59, 66, 90, 94, 109, 112, 116, 120, 123, 
125, 135, 140, 142, 145, 146, i57> 161, 180, 184, 
190, 199, 200^204,209, 213, 222, 230, 237, 247, 255, 
266, 2t)8, 298, 309, 319, 321, 324, 337» 3^4> 394> 399^ 
400, 401, 403, 405, 411, 412, 417, 418, 420. 
Prefcription. If a Man has Franchifes by Prefcription^ and af- 
terwards takes thereof a Grant of the King by Patent^ ibis Jkall 
determine the Prefcription. 16 

* Where the Grant recites the Prefcription^ and doeg not 

make a new Grants but confirms the Prefcription^ there the Pre- 
fcription is not determined, 42 
// lies of Rtnt^ or Profit mt of Land^ but not of Land 


itfelf. ^ 107 

Prefentation : Admiilion, Inftitution, andlndudion. 410,411, 

412 
Privies in Blocd fhall not wage Battle in a Writ of Right. 18, 

362 
— '■■ None but Parties^ or Privies^ Jhall take Advantage of a 
Condi tim broken. ^H 

Fvocefs in Aftions. 1 98 

Prochein Amy. If a dumb Man bring an ASlion^ he fhall plead 
by Prochein Aniy. 19 

Protedion. l.he King may not grant it to continue above a Tear. 

27, 205 
■' If it zariesfrom the original Writ upon which it is caff^' 

in the ^4antity of the Tenancy^ or Name ^f the Party ^ it fbalt 
he quafced. 36 

// never lies for the Plaintiffs but in fpecial Cafes where 


he comes to be Defendant, 204 

Upon a Proteilion cafi in a perfonal Plea at Nifi'Prius, 

and repealed at the Day in Banky the Inquejl fhall not be taken 
by Default, 205 

Prote^hion cojl excufes Defmlt at Grand Cape, or Petit 


Cape. ibid. 

Protc6iion cu?a profec^urus. ' " , ibid. 

Protection quia moratur. ibid. 

1 rocedion quia in prifona. • ibitf. 

ProteiSlion 


Principal Matters. 4 > 7, 

Protection quia moratur fuper altum mare, not good, p. ibid. 

Protection cum claufula volumus etnohimus* 319 

Protcftation. 175 

The Form thereof. 176 

Purgation. 391 

Quafe Impedit. Where etu has the Right cf pre/enthg t9 a 
Church twice^ and another a third Timej if he that has the 
third Turn be Plaintiff in a Quare Impedit, he Jhall not com'- 
mencefirji with his own Tum^ but with the other two Turns. i8» 

■ ' Whtreitlies, 414. 
■ . Nofpecial EJJiign lies in it. ibidj 
Quare Incumbravit, where it lies. 416 
Que^n* pdrtakes of divers Prerogatives above other Womeni 57* 

■ She may have to herfelf the PoJfeJJton of perfonal Things 
during her Life. '58 

■ She may have an ASiim in her own Name. \\M. 

■ She may takeLands^ i^c. by the King's Charter. ibid. 
She may make Leafesy &c. which Jhall be good during her 


Life. ' ikid; 

She Jhall mver be amerced. ig 


Quo Warranto. ^9* 

R. 
Rape, fHfat. 66 

Jf the Woman conceives^ it is no Rape. ibid.- 

— — // is not Felony by the common Law. 67 

Real Actions. 242 

Reattachment. 207* 

Rebutter. Upon a Grant of a Ward with Warranty y the Defen^ 
dant in a Writ of Right ofWard^ may rebutt the Plaintiff by this 
Warranty^ and Jhall not be put to his Action of Covenant. 39 

^ What it is. 250^- 

Recaption, where it lies. .353> 354 

Recognizance is the highfi Bond that may be. 162 

■ If it be acknowledged by an Infant^ it Jhall nst be a } 
voided by him but during his Non^age^ by^ Audita Querela. 

ibid.* 
Record, eio Averment miiy be taken agalr^ it. J 61, 162 

■ ■■ makes an EJloppel to the Parties. 162 

. during the Term^ it is in the Brea/i ef the JudgeSy and. 

mt in the Roll. 328 

Recordare. 356 

Releafe. Diffeizee of twa Acres in D. releafes -to the DiJ/elzor^ 

eill his Right in all iifi Lands in D. and delivers this to a Stran- 

^.ger as an Efcrow^ to be delivered over as his Deed Juch a Day^ 

and 


5f58 :a T A'BLE of the 

md hihVUn this and the Deliviry wer^ the DiJJei%Br diffaza 
him of another Acre in D. nothing of the Right of the third 
Acre^ pojfes by the Releafe. p. ^ 

Releafe. J Releafe made to the Hujband and his Hfirs^ gees in 
Extinguifltment of a Rent Charge ijfuing out of the Land of hit 
Wife. 13 

■ ■■ A. diffelzes B. io the Ufe of C, B. releafes to A. C. a- 
grees io the Dtffeiidn^ yet the RiUafe is good^ inafmucb as it was 
executed* 23 

» What it is^ and the Form thereof 96 

A Releafe of an Efiate of Inheritancij or for Life, is 


not good to Lejfee for Years without Privity : but a Rekafe of 
Termor for Tears to Leffeefor Tears of him who ejected him^ 
is good ; for Privity there ts net requtfite* 145 

A Releafe of all Anions realy is no Pleoj except be was 


Tenant of a Freehold at the Time of the Releafe » 259 

Relief. iig 

Remainder. Land is given to A. for the Life of B. Remainder 

to the right Heirs of B, this is a good Remainder^ ahhougb be 

may not have a right Heir during his Life : But it fuffices that 

the Remainder vejls at the fame Infiant, that the particular Eft ate 

determines. 50 

» // may not be but upon a particular Efiate precedent, as 

as aLeafefor Lifey orTears. 102 

' ■ It may not depend updska Fee Simple determinable. 102, 

152 
' ' // may be upon a Devife of a Chattel Real, 151 

Upon the Devife of the Occupation of a Chattel Perfondy 


itfeems it may be. ibid. 

" ■ // may not be f aid to he by Af^gnment. 102 

Remitter. Where a Man has Right to Landy and the Freehold 

is afterwards cafi upon him by a later TitUy he is remitted. 14, 

* Tenant in Tail and his Iffuey dijfeizes the Difconiinuee 

of Tenant in Tally Tenant in Tail diesy and the Land defcends 
to his Iffuey now the Iffue is remittedy andjhallbe in as Tenant in 
Tally as to all Stranger Sy but not as to the Difconiinuee, quia 
particeps criminis. 14 

If Tenant in Tail infeoffa Woman and dies y and the Iffue 


in Tail within Age takes her to Wife, hejhall be remittedy and 
the Feme has nothing. 29 . 

Rent : Payable at a certain Dayy the Tenant muft pay it by Sun- . 
fety [but now it feems agreed, that it is not due till the laft 
Minute of the natural Day (Midnight) and therefore if the 
LeiTor dies after Sun-fet, and before Midnighj, the Rent ihall 
go to the Heir, and not to the .Exec utor, in Notis.J 26 


Principal Matters, '45^ 

Rent, what it is. ^ p. 109 

■ If it be granted for Owelty of Partition tetween Copar^ 

cenersy it is £firainabk of common Kight^ i n 

Hent Charge, what. 109 

£.ent Seek, whtit. , ibid. 

Hent Service, what. ibid; 

K^ephTLdeVi when it /hall he* 184 

Replevin. /T// he of two Chattels, the one alive, the other deady 

the Chattel alive Jhall be fi^fi demanded* 1 8 
^ If the Lord dtflrain wrongfully ^ and the Beajls comeback 

to the Tenant y he Jhall have Replevin, becaufe he may not have a 

Writ of Trefpafs againji the Lord. 33 

What it is. 13 J 


Refcous, 79, 133 

Refpondeas oufter, when, and the Form thereof 198 

Refumnions, In a Praecipe quod reddar, tf the Tenant make 

Default after Default^ and the Judges will advife of their 

Judgment^ and afterwards the Parol is put without Day for 

the Demtfe of the King, in a Refummons, the Plaintiff Jhall 

take Advantage of this Default. 34. 

» Where it Jhall he had. 207 

• // is General and Special. ibid. 208 

■■ Gefferal Refummons revives the Original and the IJfue^ 

but not the Procefs before the IJfue, nor the Vouchor, nor Gar* 

nijhmenty fefr. 208 

It may not be had upon a Difcontinuance. ibid. 


Retraxit. 20 1 

Reverfion. loz 

Riot. 76 

Robbery, What it is. 64, 

— // is no Robbery if nothing be taken, or the Party not put 

in fear. ibid. 

Roqt. 76 

Rules taien from other Learning. j 

S. 

SanAuary, arifesfrom the Grant of the King only, and may not be 
by Prefcription. 394, 395 

Scire Facias, lies after the Tear to have Execution in every real 
Anion, and in perfonal ASfions fince the Stat. Wejlm. 2. cap. 

45- 251 

— // is as a new JSfion. 252 

■ ■ ■ J — Hereupon the Defendant may plead any Matter that hap" 
pens after the Judgment given, to oujl him of his Execution. 

ibid. 
Summons, Attachment, EJfoign^ VieU? of Land^ i^c. do 


not lie here ibid. 

Scire 


46o 'A T hBh'E of the 

Scire FaCiat ficuC alias. p. 252 

Seigniories* iiz 

SberifF. 167 

•^ He has the Cufi^dy of the Cpunty^ as well as of all Gcak 

in tbi County, 231 

Soccage. 119 

Spiritual Corporations regular andfecviar. 396, 7 

Spiritual Courts, of Suits therein. 403 

.. Where Prohibition Jhall be againJI them. 404 

I ■ • ■■— What Suits may he there. • 405, 6, 7 

^ Spiritual JurifdiSfion of the Ordinary. 401 

Spiritual Haw. 388 

Statutes* If a Statute he made contrary to the Law of Godj as 
that nonejhould give Alms in any Cafe^ it is void, 6 

■ I ■■ Statutes tofupprefs Wrongs or to take away Frauds bind 
the Kingy tho^ he is not named. 32 

Steward and Marihal of the Kin^s Houjhold^ and Coroner with- 
in the Verge. 377 
Suits. 160 
■ ■ They are not /aid depending^ until the Writ Original is 
returned* 168 
They are notfaid depending after Judgment. 172 


Suits in the County Court by Plaint. 341 

Suit Realj^r it a Man Jhall he amerced^ not diflrained. 342, 

358 

Suit to Court, or Suit Service, // may not he done by another. 1 2 

— for it a Man Jhall he dijirained, not amerced. 358 

Summons in Real j/Stions, Jhall be by two Summoners at leajl. 261 
-^ It Jhall be of the Tenant in his Land^ npt of his Goods^ 

nor by Rent Service^ Rent Charge^ Rent Seckj or Common^ for 

there the Land belongs to another. ibid. 

m ■ The Summons upon ASiions againf} him as Heir, Jhall be 

in the Land which defcendsy otherwife in any Land whatever. 

ibid. 
•—— — If it be to recover a Freehold in the Land^ it Jhall be in 

the fame Land. ibid. 

Sunday. If any cf the Proclamations upcn a Pine levied acccrd' 

ing to the Statute /^H, "j, cap. 24. be made on a Sunday ^ all the 

Proclamations are erroneous. 6 

*■ Pleas may not be holden in fifteen Days of Eafler^ becaufe 

it is always Sunday. ibid. 

If the Tefte of a Writ of Scire Facias out of the C B, 


be on a Sunday it is Brror. J 

ji Sale on a Sunday^ is not a Sale in Market^overt to alter 


the Property » ibid. 

Superftdeas, zvhere itJlaU he had in Writ of Error. 327 

■■ never had in Aitdlnt. ibid. 

Super fedcas, 


Principal Matters^. ij.6l 

Super fedeaS) whin it is termed a Writ §/ Peaci% p. 361 

T. 

Tail- Land given to a Man and a WoTnan married to another 

Man^ and to the Heirs of their two Bodies j is a prefent Tail 

executed y for the po//ibility that they may inter -marry. 23 

fc, A Gift in Tail of the Mejnahy^ referving Renty is good^ 

for the Tenancy may efcheat to the Donee j and then he Jball dif^ 

train for all Arrears. ibid. 

Tenant in Tail maies a Leafe for Life^ this Jball he in- 


tended for the Life of the Lejpe. 43 

Tales. 192, 22a 

Tenants in Common. Two grant a Rent of 20 s. this is feveral, 

and the Grantee Jhall have 40 x« but if they make a Leafe re^ 

ferving 20 s. they ^hall only have 20 i. between them. 46 

- They are by feveralTitles. 87 

— — — In perfonal JffioHSj which arife in reffeEi of PoJfeJJion in 

common^ they are in all RefpeSfs as yointenantSy as to Joindet 

in A^ion^ Survivor of A^on, &c. 301 

Tenure. If a Man held by Knighfs Service^ which was an entirio 

Service to be done by the Body of a Man^ altho* the Lord pur^^ 

chafed Parcel of the Tenancy^ yet the Service remained. 2 y 

»' * ^ Upon a Tenure to marry a poor Virgin yearly^ and the 

Lordpurchafe Parcel of the Land^ yet the Service remains, 32 

. Tenure in Capite. 120 

Term (the four Terms in the Tear.) 165, 166 

Teftamcnt, fFhat. ' 148 

' j > The Probate thereof 'has but oflafe belonged to the Churchy 

for in all Places^ except Ysi^?sA^ it belongs to the Temporal 

Courts. 408 

Theftbotc, ii*s Punijhment^ and what it is. 80 

Toll, where due^ and tp be paid by the Buyer ^ and not the Seller m 

129 

Tolt. 363 

Torts in the Realty. 1 32 

Torts peculiar to Chattels Real, 156 

Treafon, 60, 61 

Treafure trove. 146 

Treipafle?. 155 

■ He that abufes the Authority which the Law gives him, 

as if he comes into a Tavern, and will not depart in reafonable 

Time J t^c, Jhall be a Trefpajfor from the Beginning : otherwife if 

heabuje the Authority which he has from mCy as if I hire my Horfe 

to one to ride to London, andhe rides to another Place ^ yet his 

riding /^ London was lawful ^ and a general JSiion of Trfpcfs 

does not lie againfl him, but an A6iion on the Cafe, 34 

Trefpaffes 


462 .STABLE of the 

Trcfpaflfes againft the Peace^ arc Wrongs or FalJhMs^ artd imif 

en Amercement, 69 

Trcfpafles mth Force ^ 66^ 303 

^ They incur a Fine, ^ 

^ They are done to the Per/on of a Man, dr to that which 

he has. ifc»<^- 
I Uljere they alter the Property. 68 

He Procefs therein. ^ 304 


Triah IJfue upon the Death of the Hujband in a Writ of Dower, 
Jhatt he tried by Witnejfes, which Jhall not bo in any other Cafe 

in our Law. ^7 ^ 

^ By Certifcati of the ConflahU and Marjbal of the Kin£s 

Hoft. 387 

By Certificate of the Ordinary. /» 4OZ 


Turn of the Sheriff y is to reform Offences, which are^ common 

Griivances. ^ 3^4- 

— -^- The Offender Jhall he here amerced^ and diftrained for the 

Amercement within the whole Precin£t of the County. 365 

— A Prefentment here is not tr aver/able after the Day it is 

frefented, except it touch the Freehold, ibid* 

U. 
Unlawful Affemblies. ^ ^ 76. 

Ufes, at common Law were nothing but a Matter in Confcience and 
Chancery. • I5» 84 

.^ J PoflefEo fratris, may be of a Vfe, and the Vfe of Land 

in Borough Englijh defcends to the youngeft Son. 15 

Jffe^ion for the Provifion of the Heirs Males which a 


Man fhall begety and Brotherly Love are good Conftderations to 
raife a Ufe^ but not long Acquaintance^ or Familiarity. 18 

A Vfe may not he raifed without good Conftderationy which 


ought to he fome Caufe^ or Occafion meritorious, which amounts 
to a mutual Recompence in Deedy or in Law. 23 

A life limited to commence when my eldefi Son (in Ward of 


the King) is married by J. S. he is married hy the King and J. S. 

yet no Vfe arifes. 43 

Ufurpation in Time of War Jhall not put the right Patron out of 

Poffeffion. 26 

V; 
Veiprs. who fo called. 262 

View, where it Jhall he had. 246 

^ . — The Form of the Writ to have it. ibid. 

Villain, Villainage. 8, 16, 19, 20, 26 

■ Abolijhed by 12 Car. 2. cap. 24. 

Voucher. Vouchee comes into Court to be view^d^ and being viewed 

is awarded of full Age^ yet he Jhall not be compelled to anfwer^ 

until he comes into that Intent by her Procefs* ' lO, 11 

Voucber. 


Principal Matters^ 463 

Voucher. Vouchu upon the Grand-Cape ad Valentian, Jballnoi 

lofe the Land^ tbo* be cannot fave his Default^ for the Proafs it 

only to the intent that he may appear. 1 1 

■ It is in lieu of ASiion, 249 

— — — IVhen the Vouchee enters into WarranPf^ the Tenant is out 

of Court* ^ 247, 248 

The Recovery in Value Jhall he of the Hereiitaments^ 


which the Vouchee has at the Time of the Vouchor only^ 249 

W: 

Wardfhip. Neither the Executor, nor the Hujband (after tha 
Death of the Wife Guardian in Socage^ Jhall have the IVard, 7 

■■I Baron and Feme pur chafe to them and the Heirs of their 

Bodies Land holden in Socage^ and die having IJfue under 14 Ttar9 
old% if the Grandfather of the Part of the Mother of the Iffua 
frji feizei the Body^ he JhaU have the fVardJbipy and not tbm 
Grandfather of the Part of the Father of the IJfue. 21 

,.^-_— What it is 138 

To whom it belongs in Cafe of Socage Tenures: 143 


Warranty, when the Efiate^ to which a Warranty is annt^ed^ ts 
defeated^ the Warranty is alfo defeated. I \ 

■ ' ' ■ Upon a Feoffment made to two^ ono fiall not deraign tha . 
Warranty without the other, 34 1 

Feoffment in Fetj with Warranty to tieFeoffeey tbo Heir ' 


of the Feoffee Jhall not have Bemfit of this Warranty* 47 f 

Feoffee with Warranty diesj having two Daughteh^ wba 


9 


mate Partition of the Land^ now this Warranty /hall be dividedi 
notwithjianding the Partition^ which is in thoir own J^. 51 
.— — What it is,, ^^O 

— — If it is annexed to a C^attelj it founds not as a Warranty^ 
but as a Covenant, ibid.' 

It works a Difcontinuancey if it enures upon a larger 
Eftate^ than the Party is enabled to make, 136 

^— What is a Warranty^ which commences by Dijiizin, 250 


Way. 125 

Weftmiiofter Hall, Jiriking a Man thtrt^ forfeits th Bight Hand, 

Wreck. 147 

Writ. Where a Man is warned to anfwerto a Matter in a Writ^ 

he Jhall not anfwer to any other A£atter than that whif his con^ 

tained in the Writ. 1 1 

■ I — The Order tn whichThingsJhaUbe demanded in a Writ. 17 

— The third Writ nqt returned by tho Sheriffs is a Con^ 

tempt. 27 

.— JVhyfo called. 168 

It muji he direHed to the Sheriff of thi County^ where 


tbo Caufes of A^ion arifes. 1*1% 

F J N I S, 


E R R Ar A, 


FOLIO 7. line i6, for i$rm read Town. Fo. 8. line iL 
for' to R. read at R. Fo. 9. in Not by for 37 -^ 
♦Pad -St-J -^ Fo. II. for Subjun5fs rtzA Subje^s. Fo. 22. 
for Ba.t re;id 5<m Fp. . 29. line i . for fee read yj^. f 0. 
46^ i« ATi?//;, for 10 Ed. 3. 5. read 40 £^.3. 5- Fo. 49. 
line 3. for tieir read his. Fo. 5 1 . ' for Unneceffary read necejfan* 
Yqk 78. m A/J?///, for 2 H. H. P. C. C09. read 309. and toiAf. 
in line 2. add pi. b. fi:omline4. Fo. 109.' line 21. for //W- 
ry read Ubitty, Fq« 149.. for fgrved read feveral^ Fo. 237. 
line 12. iox fueh re^d fued. Fo. 310* line 29. fox this read 
hi$» Fo. 321. line 22. for ahh§' read ^^« Fo. 342. in Notts. 
ior 14 H, 8. 51. read 15. 
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